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 15 
The Defense filed a motion to dismiss the charges against the accused based on the 16 

government’s failure to provide timely and adequate discovery. The Government and Special 17 
Victims’ Counsel (SVC) filed a response in opposition. The Court considered the written filings 18 
and the attachments thereto, the entirety of the litigation to date, which included all of the 19 
motions and attachments filed in this case, the testimony of witnesses, as well as all of the 20 
appellate exhibits, the arguments of counsel, and the relevant law. The Court finds by a 21 
preponderance of the evidence, concludes, and rules as follows:  22 
 23 

ESSENTIAL FINDINGS OF FACT 24 
 25 
By stipulation of the parties, the Court makes the following findings of fact: 26 

 27 

The government has evidence that the alleged victims in this case have taken steps to 28 
back-up or save information related to this case. 29 

The alleged victims in this case have stated that they have saved materials related to this 30 
case on external hard drives, computers and to the cloud. 31 

To date, the government has not been able to verify the contents of all of the various 32 
devices, i.e. external hard drives, clouds, etc., where the alleged victims stored matters directly 33 
related to this case. 34 

To date, the bulk of the produced evidence has come from the victims.  When OSI was 35 
able to work with the victims, OSI was limited in what it could review and OSI has never been 36 
able to run the types of analyses they would if the devices were handed over for analysis. 37 

The government is aware that there has been evidence or messages that have been deleted 38 
or missing that relate to matters relevant to this case, and the government has chosen to not 39 
pursue the missing information against the will of the alleged victims.   40 

The government is aware that relevant and necessary information that would be material 41 
to the preparation of the defense in this case is likely within the possession of the alleged victims 42 
in this case, and that the government has the means of compelling such evidence, but has been 43 
directed by the General Court-martial Convening Authority (GCMCA) to not do so. 44 
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The government issued subpoenas in this case because the government believed that 45 
relevant and necessary information related to this case was in the possession and/or control of the 46 
alleged victims in this case and should be provided to the defense. 47 

When all three alleged victims filed motions to quash those subpoenas, the government 48 
fought those motions to quash because the government believed they were valid subpoenas and 49 
that the information sought was still relevant and necessary. 50 

Other than a minor clarification as to the scope of the subpoena, the court denied the 51 
motions to quash and ruled in favor of the government, thereby requiring the alleged victims to 52 
comply with the subpoenas issued by trial counsel. 53 

To date, notwithstanding the subpoenas and the court’s rulings on the motions to quash, 54 
the government still believes that there is relevant, necessary and material information related to 55 
this case that is in the possession and control of the alleged victims in this case. 56 

Notwithstanding various court orders and subpoenas, the government has still not been 57 
provided full access to all of the discoverable information located in the various social media, 58 
phone and other electronic accounts of the alleged victims in this case. 59 

The government does not intend to require the production of any discovery to which the 60 
alleged victims do not consent even if that discovery is required by statute, regulation and the 61 
United States Constitution. 62 

The government has failed to meet any of the discovery deadlines set by the court. 63 

Notwithstanding this court setting a final deadline for discovery on 20 April 2019, the 64 
government neither requested relief from that deadline nor completed the discovery as required 65 
by the court order. 66 

The government has now exceeded the court’s 20 April 2019 deadline by 4 months and 67 
has not provided the court any evidence demonstrating that the remaining discovery issues will 68 
be resolved in the near future. 69 

This case was referred in May 2018.  It is now over 16 months since this case was 70 
referred to trial and there is still outstanding discovery. 71 

The three alleged victims have openly discussed a desire to bring down the accused, have 72 
shared messages of their intent to do so and have even talked about celebrating his conviction in 73 
this case. 74 

At least two of the victims have taken steps that could result in financial and/or 75 
professional benefit, at least in part, from the allegations in this case. 76 

CP has continued to make public postings about this case, make public comments about 77 
defense counsel, seek personal interviews with the convening authorities, seek redress from 78 
Congress and put pressure on the United States to prosecute this case. 79 

One of the initial prosecutors in this case was removed in large part, due to concerns 80 
raised by CP, and counsel outside the base legal office were then assigned to this case. 81 
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The government does not believe CP, CN and DF have provided all information required 82 
by court order and the trial counsel subpoenas. 83 

The alleged victims indicating that they have provided all they are willing to provide is 84 
not the same thing as having fully complied with the court orders and subpoenas.  85 

Notwithstanding the government being aware that there are significant discovery issues 86 
in this case and the alleged victims’ unwillingness to further assist the government in remedying 87 
those discovery problems, the government has not and does not intend to either withdraw the 88 
charges or seek warrants of attachment to compel the relevant and necessary information. 89 

SA Fohey had communications with at least some of the alleged victims in this case via 90 
text message and those communications were lost in part. 91 

SA Fohey reviewed communications by alleged victims in this case and failed to preserve 92 
all of the communications she observed. 93 

Brady material was in the possession of the government for months but was not provided 94 
by the government and was never reviewed by the government for purposes of discovery 95 
notwithstanding a defense request to do so. 96 

This case cannot go to trial based on the current state of discovery. 97 

The government does not know if, or when, it will be able to fully comply with its 98 
discovery obligations. 99 

The government has never asked for reconsideration of any discovery ordered by the 100 
court. 101 

Some or all of the alleged victims have deleted apps and other items that contained 102 
relevant and necessary information ordered produced. 103 

The government, by choosing its current method of production, has no idea how much 104 
evidence still exists, what evidence has been withheld, and what evidence has been lost or 105 
destroyed. 106 

Because of the manner in which the government is choosing to conduct discovery, it has 107 
no way of verifying whether or not it has met its obligations under the law. 108 

By leaving significant parts of discovery up to the discretion and determination of the 109 
interested witnesses in this case, the government is not exercising due diligence to verify it has 110 
all of the relevant and necessary information. 111 

Based on the statements of the alleged victims that they have saved relevant information 112 
to the cloud, electronic devices, etc., the government has the legal authority IAW RCM 703 to 113 
order those items produced for review in the same way the government could order journals and 114 
other items produced for review. 115 

The government, and in particular, the GCMCA in this case, has ordered the trial counsel 116 
not to use all legal means available to them to meet their discovery obligations. 117 
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The accused has been retirement eligible since 2018.  However, he has been on 118 
administrative hold for this case and therefore unable to retire. 119 

CP was given a request from trial counsel to preserve evidence related to this case in May 120 
2018.  The request unequivocally pointed to the importance of not manipulating or altering any 121 
electronic data due to its potential for being corrupted, altered and deleted.  Notwithstanding 122 
being provided these requests, she knowingly deleted applications on her phone that were 123 
relevant to this case prior to testifying in December 2018. 124 

On 20 Aug 19, the NAF/SJA had multiple conversations with trial counsel.  The NAF/SJA 125 
also spoke with the special victim’s counsels.  CN is unwilling to provide any additional consent.  126 
DF is now willing to consent to additional evidence being obtained. 127 

The court also makes the following additional findings of fact based on the record before the 128 
court and the court’s observations during the hearings: 129 
 130 

The alleged victims, either through counsel or on their own, have been allowed, in large 131 
part, to make their own independent determinations, as opposed to trial counsel, about what 132 
evidence in their possession was relevant and necessary. 133 

By refusing to enforce its subpoenas and compel relevant and necessary information, the 134 
United States has abdicated its responsibility, in part, to exercise its rights under the law and 135 
produce relevant and necessary evidence. 136 

The CA elected to not take any action on the charges on 20 August 2019, and instead 137 
allowed the case to proceed. 138 

The accused has been under preferred charges (equivalent to an indictment) since 139 
February 2018. 140 

The accused is not at fault for the delay in this case.  The unreasonable delay is directly 141 
attributable to the inability and/or refusal of the government to exercise all of its legal authorities 142 
to obtain necessary and relevant information and to ensure the judicial process complies with the 143 
United States Constitution, statutory and regulatory requirements. 144 

The government did not provide a direct reason as to why the GCMCA would refuse trial 145 
counsel the right to exercise all of the government’s legal authorities to ensure the accused 146 
receives a fair trial and due process of the law afforded by the Constitution of the United States.  147 

The convening authority, when comparing competing options and electing to continue 148 
with the trial, weighed the potential concerns of the victims over the constitutional rights of the 149 
accused. 150 

The prosecution has failed to meet its discovery obligations under the law and has now 151 
done so for almost a year and a half.  Additional time will not solve the on-going discovery 152 
issues in this case. 153 
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Based on the current state of the evidence and the unwillingness of the government to 154 
exercise its authority to compel relevant and necessary information, the accused cannot get a fair 155 
trial. 156 

The GCMCA’s direction to trial counsel on 20 August 2019 has directly impacted the 157 
government’s ability to fulfill its discovery obligations.  The government is not fully committed 158 
to obtaining the relevant and necessary evidence and ensuring a fair trial. 159 

Prior witness testimony in the case, to include impeachment of the alleged victims during 160 
their testimony, has made access to the relevant and necessary discovery even more critical in 161 
this case. 162 

Notwithstanding the legal processes available to the government to meet its discovery 163 
obligations, the government has, as a matter of choice, elected to place to a large extent the 164 
receipt of relevant and necessary discovery in the possession and control of the alleged victims at 165 
the discretion of the very same alleged victims in this case. 166 

The government’s decision relating to discovery and the limitation on the trial counsel’s 167 
ability to seek redress with the court for a failure to comply with subpoenas in this case via a 168 
warrant of attachment has injured the accused’s right to a fair trial and interfered with the 169 
accused’s ability to mount a defense.  Evidence is incomplete, missing, deleted and inaccessible 170 
to the defense because of the decisions the government has and continues to make. 171 

Meanwhile, the accused has been unable to retire from the Air Force, been forced to 172 
remain on active duty and has continued to face charges since February of 2018 while his 173 
counsel have advocated repeatedly for  a fair trial and access to relevant and necessary 174 
information. 175 

The government, to include the GCMCA and the NAF/SJA, is aware of the significant 176 
discovery failings in this case, but took no remedial action.  177 

Almost all of the relevant and necessary information still outstanding is not privileged 178 
material under the Military Rules of Evidence (MRE). 179 

Despite continuances being previously granted, the government has been unable to 180 
resolve the discovery issues in this case. 181 

After argument on this motion concluded, CP informed the parties and the court that she 182 
is willing to hand over any and all electronic devices, as well as platform consents, to the 183 
government.  However, as recent as this morning, the government has confirmed that if any or all 184 
of the alleged victims revoke their consent at any time, the government will not seek to obtain 185 
evidence form the victims without their consent.   186 

The government has consciously chosen to rely solely on the alleged victims’ consent to 187 
provide the accused the discovery he needs to challenge those same alleged victims and mount 188 
his defense against their accusations.  189 

The government’s unwillingness to use its full authority to obtain relevant and necessary 190 
information in this case has prejudiced the accused and will continue to prejudice the accused.  191 
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Evidence is missing, incomplete, and actions have even been taken to delete relevant information 192 
notwithstanding preservation orders being sent to witnesses.   193 

The outstanding evidence being sought by the defense is of central importance to 194 
mounting the accused’s affirmative defense, attacking the credibility of his three accusers, and 195 
demonstrating both his innocence and the reasonable doubt in the government’s case. 196 

The delay in this case has hampered the defense’s strategic options, hampered their 197 
ability to prepare a defense, and impacted their ability to rebut evidence more effectively. The 198 
delay has also precluded them from obtaining relevant and necessary evidence that would 199 
substantially impact their ability to present a defense to the fact-finder. 200 

BURDEN 201 
 202 

The burden of persuasion on a motion for appropriate relief is on the moving party.  203 
R.C.M. 905(c)(2)(A) and 906(b)(7).   204 
 205 

CONCLUSIONS LAW 206 
 207 

Article 46 of the Uniform Code of Military Justice (U.C.M.J.), provides the trial counsel, 208 
defense counsel, and the court-martial with the equal opportunity to obtain witnesses and other 209 
evidence in accordance with the rules prescribed by the President.  Discovery in the military 210 
justice system, which is broader than in federal civilian criminal proceedings, is designed to 211 
eliminate pretrial gamesmanship, reduce the amount of pretrial motions practice, and reduce the 212 
potential for surprise and delay at trial. Trial counsel's obligation under Article 46 includes 213 
removing obstacles to defense access to information and providing such other assistance as may 214 
be needed to ensure that the defense has an equal opportunity to obtain evidence.  See United 215 
States v. Stellato, 74 MJ 473 (C.A.A.F. 2015). 216 
 217 

Military Rule of Evidence (M.R.E.) 401 defines relevant evidence as that which has “any 218 
tendency to make the existence of any fact that is of consequence to the determination of the 219 
action more probable or less probable than it would be without the evidence.” Relevant evidence 220 
is “necessary when it is not cumulative and when it would contribute to a party's presentation of 221 
the case in some positive way on a matter in issue.”  Discussion to Rule for Courts-Martial, 222 
(R.C.M.) 703(f)(1). 223 
 224 

R.C.M. 701 applies to evidence “within the possession, custody, or control of military 225 
authorities, the existence of which is known or by the exercise of due diligence may become 226 
known to the trial counsel, and which are material to the preparation of the defense or are 227 
intended for use by the trial counsel as evidence in the prosecution case-in-chief at trial.” 228 

 229 
The Rules for Courts-Martial define a trial counsel's obligations under Article 46 of the 230 

Uniform Code of Military Justice. First, each party shall have equal opportunity to interview 231 
witnesses and inspect evidence. Second, trial counsel shall, as soon as practicable, disclose to the 232 
defense the existence of exculpatory evidence known to the trial counsel. Third, the Government 233 
must permit the defense to inspect any books, papers, documents, photographs, tangible objects, 234 
or copies of portions thereof, which are within the possession, custody, or control of military 235 
authorities, and which are material to the preparation of the defense. These discovery rules 236 
ensure compliance with the equal-access-to-evidence mandate in Article 46. In doing so, the 237 
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rules aid the preparation of the defense and enhance the orderly administration of military 238 
justice. The parties to a court-martial should evaluate pretrial discovery and disclosure issues in 239 
light of this liberal mandate.  Stellato, supra at 481. 240 

 241 
R.C.M. 701(a)(6), Manual Courts-Martial, implements the U.S. Supreme Court's decision 242 

in Brady v. Maryland. Under Brady, the Government violates an accused's right to due process if 243 
it withholds evidence that is favorable to the defense and material to the defendant's guilt or 244 
punishment.  See Stellato, supra at 481 (footnote 7) 245 

 246 
Under the Rules for Courts-Martial, the Government has a duty to disclose, as soon as 247 

practicable, the existence of evidence known to the trial counsel which reasonably tends to be 248 
exculpatory. R.C.M. 701(a)(6).  249 

The Due Process clause requires the prosecution to disclose evidence that is material and 250 
favorable to the defense. Brady v. Maryland, 373 U.S. 83, 87 (1963). This requirement exists 251 
whether there is a general request or no request at all. United States v. Agurs, 427 U.S. 97, 107 252 
(1976). Under  due process discovery and disclosure requirements, the Supreme Court has 253 
"'rejected any . . . distinction between impeachment evidence and exculpatory evidence.'" United 254 
States v. Eshalomi, 23 M.J. 12, 23 (C.M.A. 1986) (quoting United States v. Bagley, 473 U.S. 255 
667, 676 (1985)).  256 

However, "[t]he military justice system provides for broader discovery than due process 257 
and Brady require." United States v. Trigueros, 69 M.J. 604, 610 (Army Ct. Crim. App. 258 
2010).  In courts-martial, Congress provides both trial and defense counsel with an "equal 259 
opportunity to obtain witnesses and other evidence in accordance with such regulations as the 260 
President may prescribe." UCMJ art. 46. Under the Rules for Courts-Martial [hereinafter 261 
R.C.M.], disclosure by the government generally falls into two categories: (1) information the 262 
trial counsel must disclose without a request from the defense; and (2) information the trial 263 
counsel discloses upon an appropriate defense request. United States v. Shorts, 76 M.J. 523, 530 264 
(Army Ct. Crim. App. 2017) (comparing R.C.M. 701(a)(1), (a)(3), (a)(4), (a)(6), with R.C.M 265 
701(a)(2), (a)(5)). "If it falls into the first category, the defense need not request it—they are 266 
always entitled to the evidence. In the latter category, the [trial counsel] is responding to a 267 
defense request." Id. Therefore, "whether the trial counsel exercised reasonable diligence in 268 
response to the request will depend on the specificity of the request." Id. 269 

When either party fails to meets its discovery obligations, a military judge has broad 270 
discretion in crafting an appropriate remedy for the nondisclosure. See R.C.M. 701(g)(3); United 271 
States v. Stellato, supra at 488-89 (explaining the broad authority of a military judge to remedy 272 
discovery violations); United States v. Bower, 74 M.J. 326 (C.A.A.F. 2015) (summ. disp.) 273 
("Because a [military] judge has broad discretion and a range of choices in crafting a remedy to 274 
cure discovery violations and ensure a fair trial, [appellate courts] will not reverse so long as his 275 
or her decision remains within that range."); United States v. Pomarleau, 57 M.J. 351, 364-65 276 
(C.A.A.F. 2002) (reviewing for an abuse of discretion a military judge's decision to exclude 277 
evidence that the defense failed to disclose in a timely manner). 278 

Under Brady, the prosecution must reveal information that it had in its possession or 279 
knowledge--whether actual or constructive. A prosecutor's lack of knowledge does not render 280 
information unknown for Brady purposes, such as where the prosecution has not sought out 281 
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information readily available to it. A trial counsel cannot avoid discovery obligations by 282 
remaining willfully ignorant of evidence that reasonably tends to be exculpatory, even if that 283 
evidence is in the hands of a Government witness instead of the Government. This prohibition 284 
against willful ignorance has special force in the military justice system, which mandates that an 285 
accused be afforded the "equal opportunity" to inspect evidence. Article 46, UCMJ; Rule for 286 
Courts-Martial (R.C.M.) 701(e). 287 
 288 

Under R.C.M. 703(f)(1), “each party is entitled to the production of evidence which is 289 
relevant and necessary.”  Trial counsel is given the power to subpoena evidence or witnesses for 290 
a court-martial after referral of charges.   291 
 292 

R.C.M. 703(f)(2)1 states that “a party is not entitled to the production of evidence which 293 
is destroyed, lost, or otherwise not subject to compulsory process.”  It further states, “if such 294 
evidence is of such central importance to an issue that it is essential to a fair trial, and if there is 295 
no adequate substitute for such evidence, the military judge shall grant a continuance or other 296 
relief in order to attempt to produce the evidence or shall abate proceedings, unless the 297 
unavailability of the evidence is the fault of or could have been prevented by the requesting 298 
party.”  299 
 300 

The military judge has the authority to regulate discovery. See generally R.C.M. 301 
701(g)(1). “Upon sufficient showing the military judge may at any time order that the discovery 302 
or inspection be denied, restricted, or deferred, or make other such order as appropriate.” R.C.M. 303 
701(g)(2). 304 
 305 

It is the practice in military law to provide broad and liberal discovery to an accused. See 306 
United States v. Eshalomi, 23 M.J. 12, 24 (C.M.A.1986).  307 
 308 

In U.S. v. Williams, 50 M.J. 436 (CAAF 1999),  the court stated that “the prosecutor's 309 
obligation under Article 46 is to remove obstacles to defense access to information and to 310 
provide such other assistance as may be needed to ensure that the defense has an equal 311 
opportunity to obtain evidence.”  Id. at 442. 312 

 313 
The R.C.M. do not provide any explicit requirement for the Government to preserve 314 

evidence upon the defense's request. However, the Rules do require that the defense have equal 315 
opportunity to inspect evidence. R.C.M. 701(e), Manual Courts-Martial. Further, the Uniform 316 
Code of Military Justice also requires that the defense have equal opportunity to obtain witnesses 317 
and other evidence. Article 46, UCMJ.  The Government has a duty to use good faith and due 318 
diligence to preserve and protect evidence and make it available to an accused. 319 

 320 
The duty to preserve includes: (1) evidence that has an apparent exculpatory value and 321 

that has no comparable substitute; (2) evidence that is of such central importance to the defense 322 
that it is essential to a fair trial, R.C.M. 703(f)(2), Manual Courts-Martial; and (3) statements of 323 
witnesses testifying at trial. 324 
 325 

                                                 
1 The court notes that the Manual for Courts-Martial, 2019 edition, has renumbered this paragraph to R.C.M. 
703(e)(2), but the substance of the rule has not changed. 
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Military courts possess the authority to impose sanctions for noncompliance with 326 
discovery requirements. In the military justice system, RCM 701(g)(3), Manual Courts-Martial, 327 
governs the sanctioning of Rule 701 discovery violations and provides the military judge with a 328 
number of options to remedy such violations. These sanctions are: (A) Order the party to permit 329 
discovery; (B) Grant a continuance; (C) Prohibit the party from introducing evidence, calling a 330 
witness, or raising a defense not disclosed; and (D) Enter such other order as is just under the 331 
circumstances. 332 

 333 
"Where a remedy must be fashioned for a violation of a discovery mandate, the facts of 334 

each case must be individually evaluated." United States v. Dancy, 38 M.J. 1, 6 (C.M.A. 1993). 335 
 336 
In Stellato, supra at 489, the Court reviewed a military judge’s decision to dismiss a case 337 

with prejudice for discovery violations.  In holding that the military judge did not abuse his 338 
discretion, the Court noted that although  339 

 340 
bad faith certainly may be an important and central factor for a 341 
military judge to consider in determining whether it is appropriate to 342 
dismiss a case with prejudice.  However, as the above summary of 343 
our case law regarding dismissal with prejudice demonstrates, a 344 
finding of willful misconduct is not required in order for a military 345 
judge to dismiss a case with prejudice. (internal citations omitted). 346 

 347 
The Stellato court continued, 348 

In cases involving discovery violations, Article III courts have held 349 
that the proper inquiry is whether there was "injury to [an 350 
accused's] right to a fair trial." United States v. Garrett, 238 F.3d 351 
293, 299 (5th Cir. 2000); United States v. Valentine, 984 F.2d 906, 352 
910 (8th Cir. 1993) (noting that discovery sanctions are warranted 353 
where violations prejudice the defendant's substantive rights). In 354 
making this determination, these courts have examined: (1) 355 
whether the delayed disclosure hampered or foreclosed a strategic 356 
option, United States v. Mathur, 624 F.3d 498, 506 (1st Cir. 357 
2010) (belated Brady disclosure); (2) whether the belated 358 
disclosure hampered the ability to prepare a defense, United States 359 
v. Warren, 454 F.3d 752, 760 (7th Cir. 2006) (noting that belated 360 
discovery disclosure did not interfere with ability to prepare a 361 
defense), and Golyansky, 291 F.3d 1245, 1250 (10th Cir. 362 
2002) ("To support a finding of prejudice, the court must 363 
determine that the [discovery disclosure] delay impacted the 364 
defendant's ability to prepare or present its case."); (3) whether the 365 
delay substantially influenced the fact-finder, United States v. De 366 
La Rosa, 196 F.3d 712, 716 (7th Cir. 1999); and (4) whether the 367 
nondisclosure would have allowed the defense to rebut evidence 368 
more effectively.  United States v. Stellato, supra at 490. 369 

The Stellato court then concluded, “As can be seen then, pursuant to this case law, 370 
prejudice can arise from discovery violations when those violations interfere with an accused's 371 

https://advance.lexis.com/document/?pdmfid=1000516&crid=844e2256-e85a-470b-92b2-4b6c05b56533&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5GS1-DHD1-F04C-C001-00000-00&pddocid=urn%3AcontentItem%3A5GS1-DHD1-F04C-C001-00000-00&pdcontentcomponentid=7813&pdshepid=urn%3AcontentItem%3A5GSF-DN11-J9X5-S1MM-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=9f4Lk&earg=sr0&prid=6adade07-3176-461b-a2b8-c50e4e77a2ea
https://advance.lexis.com/document/?pdmfid=1000516&crid=844e2256-e85a-470b-92b2-4b6c05b56533&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5GS1-DHD1-F04C-C001-00000-00&pddocid=urn%3AcontentItem%3A5GS1-DHD1-F04C-C001-00000-00&pdcontentcomponentid=7813&pdshepid=urn%3AcontentItem%3A5GSF-DN11-J9X5-S1MM-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=9f4Lk&earg=sr0&prid=6adade07-3176-461b-a2b8-c50e4e77a2ea
https://advance.lexis.com/document/?pdmfid=1000516&crid=844e2256-e85a-470b-92b2-4b6c05b56533&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5GS1-DHD1-F04C-C001-00000-00&pddocid=urn%3AcontentItem%3A5GS1-DHD1-F04C-C001-00000-00&pdcontentcomponentid=7813&pdshepid=urn%3AcontentItem%3A5GSF-DN11-J9X5-S1MM-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=9f4Lk&earg=sr0&prid=6adade07-3176-461b-a2b8-c50e4e77a2ea
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ability to mount a defense. We conclude that these cases are grounded in sound reasoning, and 372 
we adopt this approach in the court-martial context.”  Id. 373 

In United States v. Gore, 60 MJ 178 (2004), the Court of Appeals for the Armed Forces 374 
noted that a “dismissal is a drastic remedy and courts must look to see whether alternative 375 
remedies are available.  When an error can be rendered harmless, dismissal is not an appropriate 376 
remedy. This Court explained in United States v. Green, [however], that dismissal of charges is 377 
appropriate when an accused would be prejudiced or no useful purpose would be served by 378 
continuing the proceedings.” Id. at 187 (internal citations omitted). 379 

It is undisputed that relevant and necessary evidence which is material to the preparation 380 
of the defense has still not been provided by the government.  The trial counsel has conceded that 381 
this case cannot go to trial with the current state of discovery and that there is no way for the 382 
government, let alone the court, to know how long it will ever take to get the information or even 383 
if the government will ever get full access to the relevant and necessary information.  The delays 384 
in this case have not only hampered the defense’s strategic options, hampered their ability to 385 
prepare a defense, and impacted their ability to rebut evidence more effectively, but they have 386 
also made it currently impossible for the defense to fully prepare a defense to present to the fact-387 
finder. 388 

Meanwhile, a military member with a presumption of innocence is forced to sit idly by 389 
while senior officers determined that the best course of action is to forego lawful legal options to 390 
obtain this evidence because the GCMCA does not want to force an alleged victim to do 391 
something involuntarily. 392 

 393 
The military justice system has been lauded recently by the United States Supreme Court. 394 

See Ortiz v. United States, 138 S. Ct 2165 (2018).  One of the key components of that praise 395 
stems from the efforts over the last sixty-plus years to ensure the military justice system is fair 396 
and is perceived to be fair.  Within that fairness are located the various rights of the accused, 397 
which under the U.C.M.J. generally provide greater protections for a military accused than 398 
would be provided to a civilian defendant.  That should always be commended.  Similarly, the 399 
adoption of the Article 6(b) rights and the creation of the Special Victim’s Counsel positions 400 
were also monumental achievements in ensuring that alleged victims also have their legal 401 
interests protected. 402 
 403 

Although this court understands and lauds the efforts of the military to ensure that both 404 
alleged victims and an accused are afforded dignity and respect, the Constitution of the United 405 
States remains the supreme law of the land.  Rather than ensuring the accused gets a fair trial, the 406 
government has elected instead to give greater weight to both the concerns of the alleged victims 407 
and the appearance that would result from issuing a warrant of attachment for the information 408 
that the alleged victims have admitted they saved than the individual rights of the accused. 409 

  410 
In this case, the accused’s defense now rests on the good will of his accusers.  This 411 

simply is not and cannot be the law.  Once the GCMCA directed the trial counsel not to enforce 412 
their subpoenas, the government abdicated its obligations to the justice system.  Rather than 413 
complying with its discovery obligations, even if that decision might not be popular, the 414 
government chose instead to subjugate the rights of the accused to the inclinations of interested 415 
witnesses. 416 

https://advance.lexis.com/document/?pdmfid=1000516&crid=02da2416-42af-4b89-8faf-574e04d652d0&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4D46-JFS0-003S-G0SC-00000-00&pddocid=urn%3AcontentItem%3A4D46-JFS0-003S-G0SC-00000-00&pdcontentcomponentid=7813&pdshepid=urn%3AcontentItem%3A7XWS-0N61-2NSD-K2VC-00000-00&pdteaserkey=sr2&pditab=allpods&ecomp=9f4Lk&earg=sr2&prid=e07979a6-be7f-4ca4-b9f0-83d3fe6b5a08
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 417 
Furthermore, the issuance of subpoenas to the alleged victims while publicly informing 418 

them that the government will not pursue a warrant of attachment if the alleged victims fail to 419 
comply is the functional equivalent of placing non-parties and interested witnesses in the 420 
position of the trial counsel in determining what will and will not be provided in discovery.  In so 421 
doing the government abnegated its prosecutorial responsibility to ensure relevant and necessary 422 
information is provided to the defense. 423 

The government has no intention of exercising the full authority of the prosecuting 424 
sovereign to ensure a fair trial. Instead, the government is willingly permitting the accusers in 425 
this case to personally decide whether the accused can enjoy the due process and, indeed, the fair 426 
trial to which he is entitled under our laws. 427 

 428 
In light of the government’s inability and unwillingness to fully exercise its authority to 429 

produce relevant and necessary discovery, and the most recent decision by the GCMCA to forbid 430 
trial counsel from compelling compliance with its subpoenas, this court is left with few 431 
conclusions other than the United States of America is not serious about meeting its legal 432 
obligations even when the law demands it.  Moreover, the government is willing to prosecute an 433 
accused while knowing he does not have all of the evidence he needs for a fair trial, and may not 434 
get it. 435 

 436 
In considering the excessive delays, incomplete discovery and the government’s 437 

decisions to rely solely on the alleged victims’ consent for information material to the 438 
preparation of the defense, this court is convinced that the law demands the United Sates be held 439 
accountable for its decisions, actions and inactions. 440 

 441 
During argument, trial counsel suggested that an abatement of the proceedings until such 442 

time as discovery could be completed would be appropriate.  Defense counsel countered that 443 
dismissal with prejudice is the only proper remedy when a GCMCA pursues a prosecution while 444 
knowing that relevant and necessary evidence is still missing but nonetheless prohibits trial 445 
counsel from compelling the evidence necessary to ensure a fair trial. 446 

 447 
The court is aware of R.C.M. 703(f)(2), which is now R.C.M. 703(e)(2),  and how it has 448 

historically addressed unavailable evidence.  The court is also aware that the most severe remedy 449 
imposed under this rule for unavailable evidence is abatement of the proceedings.  However, the 450 
court finds this provision of the manual to be inapplicable in this case.  Simply put, the relevant 451 
and necessary evidence being sought by the defense and acknowledged by the government is 452 
subject to compulsory process in this case, but the government is just unwilling to use its full 453 
authority to compel it.  Therefore, the limitations of R.C.M. 703(f)(2), which is now R.C.M. 454 
703(e)(2), are not binding on this court’s decision and are inapplicable to these particular facts. 455 

 456 
This court also reviewed RCM 701(g)(3) and the various remedies listed therein.  457 

Specifically, the court considered ordering discovery again, but that has already been done to no 458 
avail.  The court considered a continuance, but continuances have already been granted to no 459 
avail.  The court considered prohibiting the government from calling the three alleged victims to 460 
testify, but that would serve no practical purpose as it would be the equivalent of dismissing the 461 
case.  Therefore, the only option which is practical in this case is the fourth option, which allows 462 
a military judge to enter such order as is just under the circumstances. 463 
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 464 
This court agrees with both counsel that something at least as severe as an abatement is 465 

appropriate.  In considering an abatement until discovery is provided, the court has also 466 
considered how such a decision would continue to impact the rights of the accused to a fair trial 467 
and his ability to present a defense.  Although this remedy might be appropriate in some 468 
circumstances, it is not appropriate in this case.  First, the record already demonstrates that 469 
evidence has been lost, destroyed, altered or gone missing in this case.  Second, the fact that an 470 
abatement would be for an indefinite period of time makes the likelihood of further evidence 471 
spoilage more likely and would continue to impact the accused’s right to a fair trial and ability to 472 
present a defense.  Lastly, the position taken by the GCMCA on enforcing the subpoenas 473 
provides this court with no confidence in the government’s willingness to actually obtain the 474 
discovery and protect the rights of the accused.  Consequently, this court finds that abatement is 475 
inappropriate in this case. 476 

 477 
Finally, this court has considered the dismissal of the remaining charges and 478 

specifications with and without prejudice.  As C.A.A.F. noted in Stellato, the obligation of this 479 
court is to consider the least drastic remedy available to achieve the desired result.  See Stellato, 480 
supra at 490.  This court will first address dismissal without prejudice.  After abatement, a 481 
dismissal without prejudice would, under normal circumstances, be the most appropriate.  It 482 
would properly sanction the government for its behavior while allowing the accused at least a 483 
temporary reprieve from the weight of the charges while simultaneously allowing the 484 
government the opportunity to do additional investigation, obtain critical evidence related to both 485 
the offenses and the witnesses and then reevaluate the propriety of the charges.   486 

 487 
However, there is no indication that the government would conduct an adequate, or 488 

legally sufficient, assessment of this prosecution if given the chance.  Instead, the evidence 489 
before this court indicates that unless the alleged victims in this case voluntarily agree to provide 490 
everything that the court has ordered and that the government believes is relevant and necessary, 491 
the government will not ever get all of the evidence needed to ensure a fair trial.   492 

 493 
Even with knowledge of the government’s failures to respond to some of the most basic 494 

discovery, and at the risk of having the charges and specifications dismissed with prejudice, the 495 
GCMCA has nevertheless elected to press forward with this prosecution while continuing to 496 
leave the provision of relevant and necessary discovery to the whims of interested parties.  497 
Consequently, this court is left to conclude that the United States of America is neither 498 
committed to ensuring the accused gets a fair trial nor taking the steps necessary to provide the 499 
accused with the relevant discovery necessary to mount his defense.   500 

 501 
The nature, magnitude, and consistency of the discovery violations in this case, when 502 

coupled with the government’s unwillingness to affirmatively take action to rectify those 503 
violations have resulted in this court’s lack of confidence in the government’s willingness and 504 
ability to ensure the accused gets a fair trial, complete its discovery obligations and eliminate 505 
interference with the accused’s ability to mount a defense. Appellate exhibit LXXX says it best, 506 
“The CA has directed that to whatever extent CP, DF, and CN have not provided consent for 507 
outstanding discovery, the government is not to pursue a warrant of attachment.”   508 

 509 
The court has considered the seriousness of the offenses and the impact a dismissal with 510 

prejudice would have on society, the military, the alleged victims and the accused.  The 511 
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government has the absolute right to choose the concerns of the alleged victims over those of the 512 
accused, but what the government cannot do is make that decision at the expense of the 513 
accused’s right to a fair trial.  If the government is unwilling to meet its obligations under the law 514 
and pursue justice2 by ensuring the accused’s rights to due process, the accused should not be 515 
prosecuted.  A failure of this court to demand the government meet its obligations under the law 516 
and ensure a fair trial for the accused would make the judiciary complicit in the government’s 517 
decision to subjugate the accused’s constitutional rights to other factors outside the law.  518 
Continuing the proceedings will serve no useful purpose.  The government is aware of the 519 
options it had to address the deficiencies in this case prior to any ruling on this motion to 520 
dismiss, but instead of taking them, the government has asked the court to sit in judgment of its 521 
actions.   522 

 523 
Unlike the government, the court, in this case, will not shrink from its obligations to 524 

enforce the law and protect the rights of all persons who come before it. The actions and 525 
positions taken by the government in this case have convinced this court that anything other than 526 
a dismissal with prejudice will continue to prejudice the accused’s rights and reward the 527 
government for its conscious decision to withhold its authority and meet its obligations under the 528 
law.   529 

RULINGS 530 
 531 

WHEREFORE, the Defense Motion to Dismiss all charges and specifications with prejudice is 532 
GRANTED. 533 
 534 
So ordered this 22nd day of August 2019. 535 
 536 
 537 
        538 

W. SHANE COHEN, Colonel, USAF 539 
Military Judge 540 

 541 
 542 

                                                 
2 [T]he prosecutor represents both the United States and the interests of justice. The duty of the prosecutor is to seek justice, not 
merely to convict.  See Air Force Instruction 51-110, Standard 3-1.2 The Function of the Prosecutor. 
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