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By Julie Silverbrook

The First Amendment to the 
United States Constitution 
reads:

Congress shall make no 
law respecting an estab-
lishment of religion, or 

prohibiting the free exercise thereof; 
or abridging the freedom of speech, or 
of the press; or the right of the people 
peaceably to assemble, and to peti-
tion the Government for a redress of 
grievances.

Passed by Congress, along with 11 
other amendments, on September 25, 
1789, and ratified as one of the first 10 
amendments to the Constitution on 
December 15, 1791, it sits atop our na-
tion’s Bill of Rights.

The First Amendment is the con-
stitutional provision that safeguards 
the constellation of rights essential to 
democratic self-government. It pro-
tects the right to the free exercise of 
religion and the right to avoid being 
coerced by government into holding 
beliefs on religion. It also protects 
the freedoms of speech and press, 
of assembly, and the right to peti-
tion the government for a redress of 
grievances.

The Framers understood the value 
of freedom of speech well before the 
passage of the First Amendment. In 

1783, George Washington wrote “if 
Men are to be precluded from of-
fering their sentiments on a matter, 
which may involve the most serious 
and alarming consequences, that can 
invite the consideration of Mankind; 
reason is of no use to us — the free-
dom of Speech may be taken away 
— and, dumb & silent we may be led, 
like sheep, to the Slaughter.”

In 1722, Benjamin Franklin wrote 
“Without Freedom of Thought, there 
can be no such Thing as Wisdom; 
and no such Thing as publick Liberty, 
without Freedom of Speech[.]” Later, 
Thomas Jefferson would remark, “to 
preserve the freedom of the human 
mind then & freedom of the press, 
every spirit should be ready to devote 
itself to martyrdom; for as long as 
we may think as we will, & speak as 
we think, the condition of man will 
proceed in improvement.”

Today, the legal protection offered 
by the First Amendment is more 
robust than at any other time in our 
nation’s history. And, yet, there is a 
sense that amongst some segments 
of the population the First Amend-
ment’s fulsome protection of freedom 
of speech is falling out favor. In the 
Newseum’s 2017 State of the First 
Amendment study, they found that al-
most one-quarter of respondents (22.5 
percent) reported that they thought 
the First Amendment’s freedoms go 
too far. Forty-three percent of their 
survey respondents felt that colleges 
should have the right to ban contro-
versial speakers on college campuses.

According to political scientist 
John Sides, “Forty years ago, young 
college students were the most toler-
ant of controversial speech. That is 
no longer the case.” Jeffrey Herbst, 
the outgoing CEO of the Newseum, in 
a recent white paper wrote that young 
people have carved out an alternate 
understanding of free expression, 
what he calls  “the right to non-offen-
sive speech.” He goes on to explain:

“This perspective essentially 
carves out an exception to the right 
of free speech by trying to prevent 
expression that is seen as particularly 
offensive to an identifiable group, 
especially if that collective is defined 
in terms of race, ethnicity, gender, 
or sexual identity. The crisis is not 
one of the very occasional speakers 
thrown off campus, however regret-
table that is; rather, it is a generation 
that increasingly censors itself and 
others, largely silently but sometimes 
through active protest.”

When declines in free speech 

values are paired with a broader 
trend showing declining belief in 
democratic forms of government, 
this raises alarm bells for those of 
us dedicated to civic education and 
constitutional literacy. A 2015 study 
published by Roberto Foa and Yascha 
Mounk “found that citizens give less 
and less importance to living in a 
democracy. They have increasingly 
negative views about key democratic 
institutions. Most worryingly of all, 
they are more and more open to il-
liberal alternatives.”

This is the third special section 
published by the National Constitu-
tional Literacy Campaign. In light of 
recent trends and events, we wanted 
to use this as an opportunity to reflect 
on the value of freedom of speech and 
to confront some of the critical issues 
facing free speech today. The articles 
that follow are designed to educate, 
inspire, and make you think.

The National Constitutional Liter-
acy Campaign is a coalition of broad 
and diverse organizations, including 

nonpartisan nonprofits, for-profit 
entities, and groups from both the left 
and right who believe in the funda-
mental importance of constitutional 
literacy and civics education. If you’re 
interested in joining the coalition or 
supporting our efforts, please con-
tact Julie Silverbrook at Julie.Silver-
brook@consource.org.

Julie Silverbrook is the Executive Di-
rector of The Constitutional Sources 
Project (ConSource.org), a nonprofit 
organization devoted to increasing 
understanding, facilitating research, 
and encouraging discussion of the 
U.S. Constitution by connecting in-
dividuals with the documentary 
history of its creation, ratification, 
and amendment. Julie holds a J.D. 
from William & Mary Law School. 
In 2015, she and venture capitalist 
Chuck Stetson founded the National 
Constitutional Literacy Campaign.

Why you should  
study the First Amendment

In the Newseum’s 
2017 State of the First 
Amendment study, they 
found that almost one-
quarter of respondents 
(22.5 percent) reported 
that they thought the 

First Amendment’s 
freedoms go too far. 

Forty-three percent of 
their survey respondents 
felt that colleges should 

have the right to ban 
controversial speakers 
on college campuses.

illustration by huNTer
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By Rep. Phil Roe and  
Rep. Jamie Raskin

America has the greatest 
universities and colleges 
in the world. They are a 
magnet for students com-
ing from abroad and they 
have been an engine for 

technological innovation, economic 
growth and intellectual progress.

The key to success of American 
higher education has been a boundless 
freedom of thought and expression. In 
fashioning the University of Virginia, 
Thomas Jefferson insisted that the 
new university would be governed not 
by any religious orthodoxy but by a 
robust commitment to reason and free 
inquiry. The center of his university 
would be not a chapel but a library.

Since Jefferson’s time, many uni-
versity officials have tried to impose 
censorship and closed systems of 
political or religious correctness on 
their student bodies. But freedom has 
usually won out in the end, and the 
Supreme Court has strongly protected 
academic freedom and wide-open 
discourse on campus.

Yet, today, many universities and 
colleges are trying to confine First 
Amendment political discus-
sion to so-called “free speech 
zones,” which is pretty close 
to being an oxymoron. In 
America, the whole country is 
defined by the First Amend-
ment as a free speech zone, 
and political expression and 
assembly may not be quaran-
tined to tiny plots of land on 
the outskirts of campus.

But lots of colleges and uni-
versities are using “free speech 
zones” to crack down on un-
wanted speech that takes place 
elsewhere on campus. Students 
advocating animal rights, 
Second Amendment rights, 
and skepticism of spying by the 
National Security Agency have 
all been the targets of censor-
ship over the last few years for 
not staying quiet about politics 
outside the free speech zone.

In September of last year, 
two students from the Kel-
logg Community College in 
Battle Creek, Michigan, were 
arrested for handing out copies 
of the Constitution while talk-
ing with their fellow students 
on a sidewalk. In March of 
this year, a student sued Los 
Angeles Pierce College and 
the Los Angeles Community 

College District after he was told he 
could not distribute Spanish-language 
copies of the Constitution on campus 
unless he was standing in the college’s 

free speech zone, which comprises 
less than one-ten thousandth of the 
total area of Pierce College’s 426-acre 
campus.

Other colleges and universities 
have used aggressive enforcement of 
overly broad and vague “speech codes” 
to police and punish student expres-
sion. Whether these codes have been 
used against anti-war protesters, anti-
apartheid marchers or anti-PC speak-
ers, they are a menace to democratic 
freedom. To be sure, students may not 
commit violence against people or 
property and they may not threaten the 
safety and security of other students, 
but if they are on the campus green, 
they have a right to engage in speech 
that offends other people.

These are times of great division 
and danger. One thing all of us can and 
must hang on to — conservatives and 
liberals alike — is the Constitution and 
its founding values. That’s why we’ve 
co-sponsored a bipartisan resolution 
reaffirming students’ First Amendment 
rights on college campuses. We believe 
that institutions of higher education 
should facilitate respectful debate, 
freedom of expression and open ex-
change of ideas.

When white supremacists and 
neo-Nazi skinheads descended on Jef-
ferson’s beloved University of Virginia 
last month, they targeted the Founder 
who embodied our national commit-

ment to equality, freedom and 
progress through scientific 
reason and debate.

It was stirring indeed to see 
a few dozen Virginia students 
guard the statue of Jefferson 
against the racist mob that 
came to trample these values. 
We hope university administra-
tors will stand with them to 
protect freedom on campus. 
And we urge our colleagues on 
both sides of the aisle to join 
us in standing up for students’ 
First Amendment rights and 
co-sponsoring this resolution.

Rep. Phil Roe, M.D., Tennessee 
Republican, is Chairman of the 
House Committee on Veterans’ 
Affairs. He also serves on the 
House Education and Workforce 
Committee. Rep. Jamie Raskin, 
Maryland Democrat, is the Vice 
Ranking Member of the House 
Judiciary Committee. He has 
been a constitutional law profes-
sor for more than 25 years and 
is the best-selling author of “We 
the Students: Supreme Court 
Cases for and About Students.”

Standing up for students’  
First Amendment rights

Since Jefferson’s time, many university officials have 
tried to impose censorship and closed systems of 
political or religious correctness on their student 

bodies. But freedom has usually won out in the end, and 
the Supreme Court has strongly protected academic 

freedom and wide-open discourse on campus.

illustration by hunter
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4 Reasons Today’s Students Need Bible Knowledge 

Introducing a global campaign 
to Teach The Bible In Schools – 

Academically

115 East 62nd Street New York, NY 10065
www.TeachTheBibleInSchools.org 

the
Teach
Bible

inSchools
An Educated Person Knows the Bible

  Knowledge of the Bible is foundational to understanding Western culture.

Unless young people know the Bible narrative and characters they will not be able to fully 
understand the English language, English literature, history, art, music, or culture. For example, there 
are over 1,200 references to the Bible in the works of Shakespeare. 

  Teachers Agree.

98% of High School English teachers said that students who don’t know the Bible are 
disadvantaged when reading English literature.

  Parents Agree.

In a 2017 survey of 1,000 households with teens 13-17 in 
America, 80% of parents believe it’s beneficial for their child.

  College Professors Agree.

38 out of 39 university professors agreed that “an educated 
person, regardless of his or her faith, needs to know the Bible.” 

And, it’s legal in the U.S! 
Get involved. Visit the website today.

4

3

2

1



6

Th
u

r
sd

ay
 •

  O
cT

O
b

er
 2

6 
• 

 2
0

17
 |

 T
h

e 
W

as
h

IN
G

TO
N

 T
IM

es
a 

sP
ec

Ia
L 

r
eP

O
r

T 
Pr

eP
ar

ed
 b

y 
Th

e 
W

as
h

IN
G

TO
N

 T
IM

es
 s

Pe
c

Ia
L 

se
c

TI
O

N
 d

eP
ar

TM
eN

T

By Jeffrey Rosen

On this year’s Sept. 17 
Constitution Day, the 
U.S. Constitution marked 
its 230th anniversary at 
a time of intense debate 
about the meaning of the 

First Amendment. On campuses and 
in cities across America, online and in 
the workplace, there are calls to balance 
the First Amendment’s protections for 
hate speech against other values, such as 
dignity or avoiding emotional injury.

In the courts, however, there is no 
similar debate about the meaning of 
the First Amendment. On all sides of 
the spectrum, justices and judges agree 
that hate speech must be protected in 
America unless it is intended to and 
likely to cause imminent violence.

If America is to remain free, it is 
essential for us to protect even hateful 
speech from those who would censor 
or silence it. This freedom — with the 
other First Amendment freedoms of 
conscience and assembly— is part of 
the bedrock of American liberty.

As Constitution Day reminds us, we 
should give thanks for this inspiring 
bipartisan constitutional consensus, 
which distinguishes the United States 
from the rest of the world as the coun-
try that protects free speech more vig-
orously than any other. And we should 
remember the constitutional sources 
of this inspiring American free speech 
tradition, so that we can remember 
why giants of the American Constitu-
tional tradition — from Madison and 
Jefferson to the great Supreme Court 
Justices Louis Brandeis and Oliver 
Wendell Holmes — believed that it 
is crucial in a democracy for courts 
to protect what Holmes called “free-
dom for the thought we hate” in order 
to ensure that citizens can develop 
their faculties of reason and govern 
themselves.

Holmes and Brandeis changed their 

minds about whether the First Amend-
ment should protect hate speech. 
Before 1919, they had joined Supreme 
Court opinions upholding the convic-
tions under the Federal Espionage Act 
of 1917 of Socialists such as Eugene 
V. Debs, who criticized World War 
I and called on his fellow citizens to 
resist the draft. The Court held that 
any speech that might have a “bad 
tendency” to lead to unlawful action in 
the distant future could be suppressed.

Over the summer of 1919, Holmes 

and Brandeis changed their mind 
and came to believe that only speech 
intended to and likely to clause im-
minent violence could be suppressed. 
The greatest statement of their new 
libertarian faith came in Brandeis’s 
concurring opinion in Whitney v. Cali-
fornia, decided in 1927. The previous 
summer, Brandeis had read Jefferson’s 
1801 letter to the future U.S. senator, 
Elijah Boardman: “We have nothing 
to fear from the demoralizing reason-
ings of some, if others are left free to 
demonstrate their errors and especially 
when the law stands ready to punish 
the first criminal act produced by the 
false reasonings.”

In his extraordinary opinion in 
Whitney, Brandeis channeled Jeffer-
son’s faith in reason to stipulate that 
that speech could be restricted only 
if it threatened to result in imminent 
and serious criminal harms, and only if 
there was no time for informed delib-
eration to defuse the danger. Brandeis’ 
opinion in Whitney represents the 
most important defense of freedom of 
thought and opinion since Jefferson’s 
First Inaugural, on which it relies. Here 
are Brandeis’ inspiring words:

“Those who won our independence 
believed that the final end of the state 
was to make men free to develop their 
faculties, and that in its government 
the deliberative forces should prevail 
over the arbitrary. They valued liberty 
both as an end and as a means. They 
believed liberty to be the secret of 
happiness and courage to be the secret 
of liberty. They believed that freedom 
to think as you will and to speak as 
you think are means indispensable to 
the discovery and spread of political 
truth; that without free speech and as-
sembly discussion would be futile; that 
with them, discussion affords ordinar-
ily adequate protection against the 

dissemination of noxious doctrine; that 
the greatest menace to freedom is an 
inert people; that public discussion is a 
political duty; and that this should be a 
fundamental principle of the American 
government.”

In other words, Brandeis’ faith in 
deliberation was based on his convic-
tion that if people were given time 
and opportunity to engage in “public 
discussion,” then “the power of reason” 
would prevail. In his Whitney concur-
rence, Brandeis argues that free speech 
is necessary both for “the discovery 
and spread of political truth” and for 
men and women to “develop their 
faculties.” There is no greater state-
ment of faith in America of the value 
of counter-speech as the best response 
to hate speech and the ability of “the 

processes of education” to expose 
falsehoods, as long as there is time for 
“full discussion.”

In 1969, Brandeis’ opinion in Whit-
ney was adopted by the Supreme Court 
as the law of the land in the Branden-
berg v. Ohio, which held that even a Ku 
Klux Klan leader in full regalia could 
not be prosecuted for the hate speech 
at Klan rally: “If our President, our 
Congress, our Supreme Court, contin-
ues to suppress the white, Caucasian 
race, it’s possible that there might have 
to be some revengeance taken.” Be-
cause the speech was not intended to 
and likely to cause imminent violence, 
the Court properly held, it was pro-
tected under the First Amendment.

There are vexing questions today 
about the precise point when hate 

Free speech is protected  
— and public reason will prevail

» see ROSEN | C7

Read Louis D. Brandeis: American Prophet (Jewish Lives Series)  (Jeffrey Rosen )  PDF Free

There are also serious 
questions about whether, 
in the age of Twitter mobs 
and Facebook, the speed 
of public discourse has 
accelerated so quickly 
that the time for “full 
discussion” Brandeis 

thought was necessary for 
falsehoods to be exposed 

may be in short supply. In an 
age of “fake news,” citizens’ 
faith in the ability of reason 

to distinguish between 
truth and falsehood is 

itself under siege.



By Lata Nott 

One of the most common 
misconceptions about the 
First Amendment is that 
it applies to the actions 
of private individuals and 
businesses.

The First Amendment exists to protect 
you from government censorship and/or 
punishment of your speech.

If a private school suspends you for 
criticizing one of its policies, or a private 
business fires you for expressing your po-
litical views, or a private media company 
refuses to publish your opinion, the First 
Amendment will not help you.

Or, to draw on some recent events for 
examples: If Google fires you for writing 
a controversial memo criticizing its diver-
sity programs, or a hot dog chain encour-
ages you to resign after learning that you 
attended a white supremacist rally, or 
GoDaddy refuses to provide its web-host-
ing services to your neo-Nazi website, the 
First Amendment will not help you.

Depending on your specific circum-
stances, there may be some other area of 
the law where you can find recourse, like 
contract law or labor law. You just won’t 
find it in the Constitution.

Alright. You get it. Private individu-
als and businesses can censor or pun-
ish speech all they want, and it’s not 
unconstitutional.

But is it right?
There’s no easy answer here. (Which 

is weird: I always imagined that any moral 
argument involving Nazis would have an 
easy answer. And be hypothetical.)

It might be legal to fire someone for 
writing and sharing an opinion, revealing 
their political beliefs, or exercising their 
freedom of assembly, but it’s hard to deny 
that these (incredibly public) terminations 
will have a chilling effect on people’s will-
ingness to express controversial thoughts.

A common response here is that 
freedom of speech doesn’t mean freedom 
from consequences. True, but something 
about this argument has always made me 
uneasy.

Yes, as private actors, we have the 
ability to hold people accountable for 
what they say, and we do it all the time, 
with boycotts and Twitter campaigns and 
the like. We can even make a credible 
argument that imposing consequences on 

literal Nazis is the moral thing to do, but 
let’s recognize it for what it is: punishing 
someone for expressing thoughts that we 
don’t like, in the hopes that they will even-
tually stop expressing those thoughts.

And while I think I could live peace-
fully in a world where no one ever “sieg 
heiled” again, using this tactic to get 
there is discomfiting, for reasons that Eli 
Massey aptly summed up in his article, 
“What Does Free Speech Require?”:

“If we continue to advance an agenda 
that privileges our particular worldview 
over universal free speech, it won’t be 
long before our own tactics are turned on 
us as a cudgel. (The last words you may 
hear as the fascists pummel you to death 
are: “freedom of speech doesn’t mean that 
speech has no consequences.”)

Blackballing people for their beliefs 
can turn ugly quickly (just Google “Mc-
Carthyism.”) On the other hand, what’s 
the alternative? Would it be less ugly to 
require employers to retain employees 
whose beliefs alienate customers and co-
workers? Or to force a business to provide 
its services to a client it finds repugnant? 
Does it make a difference if you’re the 
only business that offers this particular 
service? Or if all the businesses that offer 
this service refuse to provide it?

I cheered when GoDaddy booted the 
Daily Stormer website from its hosting 

service; I was amused when it was turned 
away by several other companies. But 
when they were ousted by a shady-
sounding Russian domain, I started to get 
philosophical. What happens when an 
idea can’t find a platform? Does it really 
cease to exist?

Now the site lives on the Dark Web, 
hidden from ordinary search engines 

but still present and available for anyone 
who really wants to find it, and it’s hard to 
remain amused by such an ominous and 
obvious metaphor.

Lata Nott is Executive Director 
of the First Amendment Center 
of the Newseum Institute.
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Free speech protection –  
how far, how much, for whom? 

“If we continue to advance an agenda that privileges our particular worldview 
over universal free speech, it won’t be long before our own tactics are turned on 
us as a cudgel. (The last words you may hear as the fascists pummel you to death 

are: “freedom of speech doesn’t mean that speech has no consequences.”)

speech in public can be suppressed as 
intended to and likely to cause immi-
nent violence. The American Civil Lib-
erties Union, for example, has decided 
not to defend members of the “alt-right” 
and “Antifa Left” who carry firearms to 
protests because imminent violence is 
both intended and likely to result.

There are also serious questions 
about whether, in the age of Twit-
ter mobs and Facebook, the speed of 
public discourse has accelerated so 
quickly that the time for “full discus-
sion” Brandeis thought was necessary 
for falsehoods to be exposed may be in 
short supply. In an age of “fake news,” 
citizens’ faith in the ability of reason to 

distinguish between truth and false-
hood is itself under siege.

That’s all the more reason for reaf-
firming and celebrating the core mean-
ing of the First Amendment recognized 
by Brandeis and endorsed by the Su-
preme Court — that the best response 
to hate speech is counter-speech, that 
citizens need to take the time to delib-
erate rather than try to silence their 
opponents, and that public reason in 
America will ultimately prevail. Jeffer-
son and Brandeis expected no less.

Jeffrey Rosen is President of the Na-
tional Constitution Center, a nonpar-
tisan nonprofit in Philadelphia, and a 
law professor at George Washington 
University. He is the author of “Louis 
D. Brandeis: American Prophet.”

ROSEN
From page C6

Photo credit: Maria Bryk/NewseuM
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By Zach Greenberg

As the fall semester gets into 
full swing, college students 
are busy with clubs, sports 
and working towards that 
elusive 4.0 grade point 
average. And after a tumul-

tuous presidential election, followed by 
a turbulent start to the new presidency, 
many students will continue to speak 
out, protest and agitate for the causes 
that drive them. While some universi-
ties welcome such political activism, 
students should be aware that many oth-
ers have speech codes that restrict their 
expression and stifle political advocacy.

At the Foundation for Individual 
Rights in Education (FIRE), where 
I work, we’ve been tracking campus 
speech codes for over a decade. As 
a result, we’ve seen our fair share of 
ridiculous restrictions on student 
expression — from “inappropriately 
directed laughter” to “harsh text mes-
sages or emails.” But some speech 
codes are more common than oth-
ers, and it would behoove students, 
especially those seeking to protest on 
campus, to familiarize themselves with 
these policies as they engage in activ-
ism this semester.

1) Overbroad harassment policies
Many colleges utilize policies that 

define speech protected by the First 
Amendment as punishable “harass-
ment,” rending them unconstitutionally 
overbroad. The Supreme Court has 
held that student-on-student harass-
ment in the educational setting is 
conduct that is “so severe, pervasive, 
and objectively offensive, and that so 
undermines and detracts from the 
victims’ educational experience, that 
the victim-students are effectively 
denied equal access to an institu-
tion’s resources and opportunities.” 
This definition balances a university’s 
dual obligations to uphold freedom of 

speech and address harassing conduct.
However, numerous colleges main-

tain overbroad harassment policies 
that are a far cry from this speech-pro-
tective standard. For example, Syracuse 
University’s harassment policy bans 
“intentional, unwanted and unwelcome 
words or conduct directed at a specific 
person that annoys [or] alarms . . . that 
person.” Also, a large number of educa-
tional institutions define sexual harass-
ment as any “unwelcome conduct of 
a sexual nature,” including “verbal” 
conduct (i.e., speech). Policies employ-
ing this definition subject a wide range 
of expression protected by the First 
Amendment (or by private institutions’ 
promises of First Amendment-like 
speech protection) to investigation and 
punishment.

Considering that offensive and an-
noying speech is generally protected 
by the First Amendment, these harass-
ment policies are egregious infringe-
ments on student free speech. It would 
behoove students to learn whether 
their schools maintain such policies 
as they plan their protests this fall 
semester.

2) Free speech zones
Another prevalent type of speech 

code limits not what students may 
say, but where they may say it. Many 
universities limit student protests and 
pamphleting to tiny, cordoned off, and 
sometimes swampy areas of campus 
called “free speech zones.”

FIRE has been tracking which col-
leges use free speech zones to cabin 
speech on their campuses and, in 2013, 
roughly one in six of America’s top 400 

universities had such policies. Now, 
due to a combination of litigation and 
advocacy, only around one in 10 col-
leges limit student expression in this 
manner.

Additionally, several states have 
taken a stand against free speech zones 
by abolishing them at their public 
colleges and universities. Students 
seeking to protest on campus should 
determine whether they will be subject 
to a free speech zone policy as they 
plan their event.

3) Civility codes, bullying 
policies and other broadly worded 
speech codes

Policies that prohibit “hate speech,” 
“bullying,” or “bias incidents,” or that 
mandate tolerance, civility and respect, 
encompass a substantial amount of 
protected speech. These policies 
utilize broad language by, for example, 
prohibiting speech that is “offensive” 
or that “demeans or degrades others.” 
By utilizing such vague terms to de-
scribes limits on speech, these policies 
give university administrators almost 
complete discretion to determine what 

speech can result in discipline. Stu-
dents should be aware of such policies 
and how they are enforced on their 
campuses.

According to FIRE’s “Spotlight on 
Speech Codes” report, the vast major-
ity of universities have at least one 
policy that could be interpreted to sup-
press protected speech, while a large 
minority have policies that clearly and 
substantially restrict free speech. Only 
36 institutions have written policies 

that fully protect student free speech. 
If you are a student reading this, the 
odds are that your college maintains 
restrictive speech codes.

But fear not! FIRE not only has a da-
tabase allowing anyone to find speech 
codes at over 400 institutions of higher 
education, we also have guides about 
speech codes and about campus free 
speech issues more generally. Ad-
ditionally, students who run afoul of 
these regulations while protesting on 
campus are encouraged to contact 
FIRE.

The work we do, from litigation 
and public awareness campaigns to 
policy reform and lobbying, would 
not be nearly as successful without an 
active, engaged and informed student 
body. It is the students against whom 
these speech codes are enforced and, 
ultimately, it must be the students who 
drive the fight against them.

We are continually inspired by the 
great work students have done to pro-
tect free speech, and we stand ready 
to help in any way that we can. Above 
all, we implore students to, at the very 
least, check out what policies they 

are studying under. FIRE has always 
believed that, when it comes to defend-
ing liberty on campus, forewarned is 
forearmed.

Zach Greenberg is a Robert H. Jackson 
Legal Fellow at the Foundation for Indi-
vidual Rights in Education and a graduate 
of the Syracuse University College of Law.

Welcome to campus!  
Here’s your speech code

Image courtesy of fIre

Image courtesy of fIre



9

TH
E W

ASH
IN

G
TO

N
 TIM

ES |  Th
u
r
sd

ay •  O
cTO

b
er

 26 •  20
17

a sPec
IaL r

ePO
r
T Pr

ePar
ed

 b
y Th

e W
ash

IN
G
TO

N
 TIM

es sPec
IaL sec

TIO
N
s d

ePar
TM

eN
T

Teachers and administrators are the key to creating an informed citizenry. EIE has created resources 
you need to be more successful and to comply with the annual Constitution Day or Constitution Week 
celebration federal mandate. �is high school coursework is entitled the Freedom in America Series.

�e Freedom in America Series was developed by a team of accredited academics, teachers,  
and Constitutional scholars allowing the reader to come to his/her own conclusions about  
the intent of the Founders of the United States. It...

• Teaches material Not Found in today’s textbooks 

• Provides an analysis of America’s founding
 documents 

• Builds context for understanding primary  
 source documents 

• Takes a practical approach to defining freedom 

• Engages and challenges readers through 
 activities and projects

Because you taught them the why, what,
and where of the U.S. Constitution.

Today’s students can know
and understand their rights

Essentials in Education www.essentialsineducation.org (EIE), publisher of the Freedom in America Series is a 501c3 organization, provides quality 
educational materials that are standards-based, instructionally sound, and encourage high character. 

115 East 62nd Street, New York, NY 10065
info@essentialsineducation.org

Find out more at
www.constitutioncurriculum.org.
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By Adam Goldstein

From Berkeley to Charlot-
tesville, college campuses 
have become a flashpoint for 
protests on a scale we have 
not seen in decades. At the 
Foundation for Individual 

Rights in Education (FIRE), where I 
work, our mission is to protect the rights 
of students and faculty on these cam-
puses. We receive numerous complaints 
every year about how campuses handle 
controversial speakers as well as stu-
dents’ responses to those speakers.

Some campuses have handled these 
situations better than others. From those 
experiences, here are five lessons that 
can help campus administrators make 
decisions when faced with a controver-
sial event.

1. Have a lawful policy in place 
before there is an event request. 
Just as “hard cases make bad law,” ugly 
permit requests make bad policies. 
The risk of acting unconstitutionally or 
restrictively in the face of a request from 
a “hate group” is exponentially higher if 
your employees are making up the rules 
as they go along. It is much safer, legally 
speaking, to have a well-written policy 
and follow it.

As part of our work at FIRE, we 
review the speech-related policies of 
colleges and maintain a database with a 
simple, traffic-light-inspired red/yellow/
green rating system. A list of schools 
with “green light,” constitutionally 
sound policies is available on FIRE’s 
website. One thing you will notice is that 
these policies don’t have to be long or 
go into a great level of detail; they need 
only set forth the guiding principles for 
the decision-making process.

2. Accept that security will cost 
money and that is part of protecting 
civil rights. Civil rights, including free 
speech, are expenditures. It costs the 
government money to provide lawyers 
for the accused, to hold elections, and to 

provide a tax exemption for religious or-
ganizations. We choose to provide these 
things, however, because we prioritize 
liberty over institutional efficiency. If 
you are an institution that purports to 
protect civil rights (public or private), 
that protection is occasionally going to 
come with a price tag.

Perhaps the biggest difference 
between colleges that successfully host 
controversial speakers and those that 
become cautionary headlines is their 
willingness to invest in adequate polic-
ing. If, for whatever reason, an event on 
your campus is likely to bring thousands 
of participants and protesters, it should 
be policed at a level at least equal to a 
sporting event that brings thousands 
of fans. To throw up your hands and 
leave safety up to the protestors is a 
plan calculated to turn your institu-
tion into cable news fodder for the next 
several months, and worse, suggests an 
indifference to the well-being of your 

community.
3. Remember: organized protests 

are a form of speech, and speech 
is not violence. It is popular in some 
academic circles to rationalize that the 
suppression of protest on campus is 
justifiable because some protests include 
hateful ideas, and hateful ideas inflict a 
“form of violence” on the groups they 
target. This statement is wrong, has no 
basis in law, and cannot immunize an 
institution from a legal challenge.

The entire model of Western democ-
racy hinges on the idea that violence 
is unnecessary because speech alone 
will determine which ideas are worth 
preserving. Speech only loses First 
Amendment protection when it rises 
to the level of one of the few, narrowly 

drawn exceptions such as incitement or 
true threats.

4. Before making or enforcing 
any restriction on protests at a 
public institution, ensure the rule is 
viewpoint-neutral, necessary for a 
compelling reason, and leaves open 
alternative methods of engaging in 
the same expression. This is a lay-
man’s restatement of the test courts use 
to weigh whether an institution’s speech 
restriction is a valid regulation of the 
“time, place, and manner” of speech. For 
example, if there’s a particularly narrow 
street that students must use to walk be-
tween school buildings, a college would 
likely be justified in requiring protest-
ers to stand on an adjacent street that is 
larger or less well-traveled.

But to be permissible, these rules 
must be applied equally to all requesters, 
regardless of viewpoint. An institution 
cannot have one set of rules for a Mardi 
Gras parade and another set for white 

nationalists, for example.
The rules must also be necessary to 

achieve some compelling government 
interest and leave open some alternative 
that permits the protesters to achieve the 
goal of the protest. And remember, these 
restrictions only permit the institution 
to shift the protest enough to achieve the 
government’s interest, and then only if 
the protesters’ goals are still met. If you 
want to move the protest to a street so 
far from the event that the protesters 
can’t be seen and heard by attendees, 
your restriction is unconstitutional, 
because it frustrates the entire purpose 
of the protest.

5. If your institution has specific, 
identifiable evidence that an event is 
going to create a substantial risk of a 

physical disruption, that may justify 
postponing an event until those risks 
can be addressed. The simplest ex-
ample might be a speaking engagement 
that seemed noncontroversial at first, 
but became controversial shortly before 
it was held, leading to some verifiable 
threats of violence that law enforcement 
authorities find to be credible. If these 
threats are far more likely than not to 
take place (based on some evidence 
the university can publicly share), the 
institution may be justified in canceling 
the immediate event.

The important thing to understand is 
that an institution compelled to take this 
stand will avoid much of the potential 
backlash by making clear it intends to 
ensure the event can take place at a 
future date and by starting the planning 
process to hold that event safely in the 
future. Your institution’s commitment 
to free speech and academic freedom 
is not something it should surrender to 

any heckler’s veto or threat of disrup-
tion. Instead, a university should ideally 
identify the risks, plan to mitigate them, 
and move forward.

Remember, tranquility is not the 
natural state of education. Students are 
constantly being confronted with new 
ideas while bringing their own to the 
table. Sometimes, that clash takes place 
with signs and chants. It is not meant 
to be comfortable; it is only meant to be 
preferable to the alternatives, none of 
which look like democracy.

Adam Goldstein is a Robert H. Jackson 
Legal Fellow at the Foundation for  
Individual Rights in Education and a  
co-author of the textbook Law of the  
Student Press.

Five things your campus administrators 
should know about speakers and protests



By Gene Policinski

No matter what you might 
believe ails our national 
approach to free speech 
today, let’s resolve to 
not try to take shortcuts 
through the First Amend-

ment to fix the problems.
Let’s resolve not to try to silence 

would-be Nazis and goofy white su-
premacists by enacting laws that close 
down their ability to speak freely to 
the other 99.99 percent of the nation. 
The more we see of their intellectually 
bankrupt ideas, the better to see how 
marginal and unpatriotic they are.

Let’s promise that we will not sup-
port efforts to throw Donald Trump off 
Twitter in the name of good government 
or good taste or good whatever. Rarely 
have American voters had more insight, 
unfiltered and unedited, into the mind 
and motivations of our president — be 
that reassuring or terrifying.

Let’s not just tolerate, but invite, 
controversial speakers to our public col-
lege campuses — and when they arrive 
and speak, let’s challenge them with 
questions rather than violent disruption. 
Hearing someone is not endorsement 
of their views, and getting first-hand 
exposure to ideas you may not like 
will just better prepare you to offer a 
counterview.

Let’s not buy into a contemporary 
European concept that banning nega-
tive words or images or marches will 
somehow eliminate the ideas behind 
them. The American experience proves 
otherwise: Groups like the Ku Klux Klan 
embrace secrecy because it allows them 
to exaggerate their size and disguise 
their real motives.

While we’re resolving things in-
volving the five freedoms of the First 
Amendment, let’s reject the lazy idea 
that there is “The Media,” the verbal 
equivalent of the Loch Ness Monster. 
It doesn’t exist. Doesn’t now, never did, 
and unless we as a nation decide to void 

out the “free press” part of the First 
Amendment, never will.

“The Media” is just a political piñata 
that slipped into the nation’s vocabulary 
about the time we realized referring to 
“the press” no longer was appropriate. 
The reality is we all get the news — or 
can, with very little effort — from a 
seething, uncoordinated, competitive, 
local-regional-national collection of 
news operations ranging from small 
town weeklies and individual blogs to 
major city newspapers, broadcasting and 
cable news operations.

There’s just too much variety — in 
focus, reach, subject matter and quality 
— for any one collective term to apply. 
Is your neighborhood newsletter part 
of a sinister national cabal to hoodwink 

the nation into becoming a Republican 
or Democrat? Do Rush Limbaugh, Sean 
Hannity, Rachel Maddow and those 
folks over at CNN all have a secret 
handshake and magic decoder ring as 
required accessories when they meet 
secretly each morning over breakfast to 
plot nation’s brainwashing?

Do you doubt the accuracy of what 
you just saw or read or heard in a news 
report — which polls say are many of 
us, much of the time? Fine. Use your 

freedoms of speech and press to com-
plain, but please be specific — which 
journalist, when on what. Whenever 
possible, give the rest of us the benefit 
of your correct information, including 
its source. Frankly, anything less is just 
more noise that “the Media sky is fall-
ing” — and just as meaningful.

Let’s not gut First Amendment-re-
lated court rulings, statutes and guide-
lines developed over several centuries 
that protect our right to free expression 
simply as a means of gaining political 
advantage, retaliation or social shaping 
— even with the best of intentions.

Laws on certain kinds of speech — 
defamation, bullying and “true threats” 
for example — likely do need some 
updating to deal with the speed and 

pervasive nature of our relatively young, 
24/7-interconnected social media world. 
But let’s take our time to consider less 
obvious and certainly potentially nega-
tive effects of making it easier to suc-
cessfully pursue a defamation complaint.

Do we want to lose the useful 
information in restaurant reviews, or 
water down those web sites devoted to 
rating home-repair operations because 
operators have an increased fear of legal 
action over accurate information or 

critical opinions? Nobody likes a bully 
— but wouldn’t we be better off to focus 
on preventing the behavior through 
education and counseling than trying to 
set up a new speech framework that can 
only punish the violator after the human 
damage is done?

And let’s not mistake the spate of 
billionaire-funded lawsuits against news 
and entertainment outlets as anything 
more than heavy-handed attempts to 
chill speech (reporting) on controver-
sial subjects or people. We cannot have 
robust public debate if we abandon 
an underlying idea set out in the 1964 
Supreme Court decision in Times v. Sul-
livan that public figures have the means 
and ability to protect themselves in the 
public square that do not otherwise 

reside with ordinary folks.
Let’s promise ourselves that we 

will keep in mind the hard-won view 
about free speech that our nation has 
developed, expressed recently by U.S. 
Supreme Court Justice Anthony M. 
Kennedy in a concurring opinion that 
permits a Seattle rock band to regis-
ter its name for trademark protection, 
even though some find “The Slants” an 
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Frankly, we’ll never have — and should not have — a system of censors or 
“truth verifiers” to screen out things like the fake Houston flooding “shark in 
the streets” images and their ilk. We just need to keep a healthy skepticism, 

which will be helped by the growing, fact-checking online industry.

Let’s resolve: No ‘free speech shortcuts’ 
through the First Amendment

» see POLICINSKI | C12

illustration by GreG GroescH



offensive term.
“A law that can be directed against 

speech found offensive to some por-
tion of the public can be turned against 
minority and dissenting views to the 
detriment of all…,” Justice Kennedy 
wrote. “The First Amendment does not 
entrust that power to the government’s 
benevolence. Instead, our reliance must 
be on the substantial safeguards of free 
and open discussion in a democratic 
society.”

Granted, we’ve decided as a nation 
that some speech does not deserve 
protection: blackmail, child pornography 
and attempts to immediately incite vio-
lence among them. But we must renew 
our commitment today to narrowly 
defining in law what is not protected, 
even if it means standing in defense of 
the rights of those who would provoke, 
challenge or even disgust most of us.

Finally, let’s celebrate that the nation’s 
Founders hard-wired into our Consti-
tution and Bill of Rights a process of 
self-correction through free expression. 
They had experience with a simpler sys-
tem — a despot, even a benevolent one, 
making social decisions for the rest.

Even though many of us today find 
fault with tweets, posted comments and 
some or many of today’s news outlets, 
let’s not lose sight that we get to talk 
among ourselves unimpeded by gov-
ernment through that system of wildly 
divergent, independent set of news gath-

erers and providers, and now through 
social media and online offerings.

The challenges to journalists today 
are more pervasive and more threaten-
ing than at any time in a lifetime and 
more: Daily chants of “Fake News” from 
politicians who know better can, over 

time, inure some portion of the public 
by simple repetition to the good work 
being done by journalists. Deliberately 
fake news reports are amplified world-
wide and near-instantly by social media 
networks. News companies have not yet 
found, despite two decades of effort, a 

substitute for a failed system of funding.
But while the system is stressed, 

there are positive points as well: A re-
newed public debate over accuracy and 
fairness has produced a strong round of 
self-examination among journalists, the 
rise of the fact-checking news industry, 

and circulation increases and ratings 
bumps. Claims of “fake news” have 
finally pushed the social media giants to 
confront not just that issue, but also their 
growing role as news providers.

There’s also a renewed awareness 
among news consumers of their need 
for clear, factual and accurate informa-
tion — both in what they consume and 
in what they produce.

Frankly, we’ll never have — and 
should not have — a system of censors 
or “truth verifiers” to screen out things 
like the fake Houston flooding “shark in 
the streets” images and their ilk. We just 
need to keep a healthy skepticism, which 
will be helped by the growing online 
fact-checking industry.

In a time when many of us are 
rightfully concerned about the new 
challenges — or perhaps simply more 
obvious challenges — that result from 
being able to speak freely, please take 
a moment to consider all the good that 
truly free expression brings — and what 
our lives and our nation would be with 
less than freedom of speech.

Gene Policinski is Chief Operating 
Officer of the Newseum Institute and of 
the Institute’s First Amendment Center. 
He has been researching, writing and 
speaking on First Amendment issues for 
more than 25 years.12
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Let’s promise that we will not support efforts to throw Donald Trump off Twitter 
in the name of good government or good taste or good whatever. Rarely have 

American voters had more insight, unfiltered and unedited, into the mind 
and motivations of our president — be that reassuring or terrifying.

POLICINSKI
From page C11

Nbc News Interactive Newsroom at the Newseum.
Credit: Sam Kittner/newSeum

News corporation News history Gallery at the Newseum. 
Credit: Sam Kittner/newSeum
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By Ilan Wurman

Our Constitution recently 
turned 230 years old. In 
some quarters, however, 
citizens have begun to 
question whether the 
Constitution still ought 

to be the law of the land after all this 
time. We’ve heard cries that the First 
Amendment shouldn’t mean all that 
we thought it meant, that free speech 
does not mean protection for speech 
that offends or harms the sensibilities 
of others. We heard this in the wake 
of Charlottesville and even before 
on college campuses, where many 
of our soon-to-be leading citizens 
have claimed that speech they deem 
undesirable and harmful ought to be 
silenced and those who would choose 
to listen to such speech obstructed.

Where, exactly, does the freedom of 
speech fit in to our regime of self-gov-
ernment? Is this freedom and all that it 
was thought to entail still essential to 
the success of our Constitution?

As I have argued in my new book, 
“A Debt Against the Living: An Intro-
duction to Originalism,” the Founders 
recognized — rightly — that a con-
stitution for a free society had to do 
two things to be worthy of the name 
of a constitution. The constitution 
they framed would first have to enable 
self-government, so that we the people 
could deliberate and reflect on the kind 
of society we want to be when it comes 
to most economic, cultural, moral and 
political issues. That means we have 
the right, for example, to engage with 
our representatives to request legisla-
tion that protects against discrimina-
tion in the workplace or on college 
campuses.

But the Framers recognized that 
it was insufficient for a free consti-
tution merely to create a regime of 
self-government. It also had to protect 
our natural liberties. And these two 
goals are often in tension with each 
other. After all, it is often popular 
majorities that would infringe on the 
rights of others  — akin to what we 

see on college campuses when stu-
dents through collective actions try to 
infringe on the rights of their fellows, 
or as we saw in Charlottesville when 
people of good will tried to silence 
speech they believed to be (and which 
actually happened to be) abhorrent.

The Founders recognized that 
these two ends must be balanced, and 
balanced carefully. As Burke said, it is 
very easy to form a government — all 
one has to do is compel obedience. 
And it’s equally easy to establish free-
dom — all one has to do is let go the 

rein altogether. But to form a free gov-
ernment, one that balances these two 
competing ends, requires a powerful 
and combining mind. The Framers’ ac-
complishment is balancing these ends 
through ingenious mechanisms, such 
as the separation of powers, checks 
and balances, the division of federal 
and state power, and the enumeration 
of power.

But they also insulated from legisla-
tive reach a small handful of liber-
ties they believed to be essential for 
the success of free societies. These 
included the right to be secure in one’s 
home, papers and effects; the right to 
a jury trial, to counsel, and to many 
other rights ordinarily afforded crimi-
nal defendants; the right to bear arms 
to provide a check on government 
tyranny; the right to exercise one’s 
religion; and the rights to speak one’s 
mind, assemble peaceably, and petition 
our representatives no matter what it is 
we are advocating.

That point is critical — the Framers 
understood that no matter the con-
tent of the speech, political speech in 
particular had to be protected. After 
all, if the government can decide to 
favor some speech and disfavor other 
speech, who is to say that the govern-
ment will always be right? Congress 
infamously refused to entertain any 
petitions from abolitionists in the 1830s 
because the topic was too contro-
versial. And the Postmaster General 
refused to circulate abolitionist litera-
ture in the mails in the South. When 
government is given the power to 
decide what speech shall be protected, 
the government will not always be on 
the side of justice or good policy.

That is why the government can’t 
choose to ignore the requirements for 
warrants, can’t deny someone a jury 
trial — and it can’t suppress political 
speech of any stripe. These rights are 
so essential for the success of a free 
society that these are the few rights 
the Founders insulated from popular 
control. And consider how few in 
number these insulated rights are! Un-
like the constitutions of more modern 
times, which purport to protect rights 
to health care and education and a 
whole panoply of social goods, our 
Constitution protects very little. That 
is because the Founders knew that we 
would evolve and progress as a society, 
so they left much to our greatest right 
of all: our right to self-government.

But as for those rights they did 
protect, our society cannot succeed — 
or, at least, it cannot be free — without 
them. 

Ilan Wurman is the author of “A Debt 
Against the Living: An Introduction to 
Originalism.”

The rights essential to free societies

We’ve heard cries that the First Amendment shouldn’t 
mean all that we thought it meant; that free speech 
does not mean protection for speech that offends or 
harms the sensibilities of others. We heard this in the 
wake of Charlottesville, and even before on college 
campuses, where many of our soon-to-be leading 

citizens have claimed that speech they deem undesirable 
and harmful ought to be silenced and those who 

would choose to listen to such speech obstructed.
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By Julie Silverbrook

On March 14, 2017, Dr. Robert George and 
Dr. Cornel West, high-profile scholars from 
opposite ends of the political spectrum, pub-
lished a statement in support of truth seek-
ing, democracy and freedom of thought. … 
The statement (https://jmp.princeton.edu/
statement) has more than 5,000 signatories.

Below is a transcript from the hour-long 
dialogue I had with Professors West and 
George earlier this year. The dialogue is 
long, but I believe it will inspire readers to 
once again — or, perhaps, for the first time 
— fall in love with learning for learning’s 
sake, and to rededicate themselves to the 
project of civic renewal.

Julie Silverbrook: What motivated 
the two of you to issue your state-
ment in support of “truth seeking, 
democracy and freedom of thought 
and expression”?

Robert George: Brother Cornel and 
I are both what he aptly describes as 
“old school humanists.” We believe that 
education is fundamentally about truth 
seeking, about seeking knowledge of the 
truth, about seeking wisdom, about seek-
ing understanding. And we recognize that 
that can only be done in circumstances of 
freedom — that is, circumstances in which 
people are free, and know they are free, 
and feel free to follow the evidence and 
the arguments wherever they may lead. 
And people need to be able to interact with 
each other honestly, expressing opinions, 
marshalling arguments, offering criticisms.

Knowledge seeking is not an individual 
enterprise. Of course, we as individuals 
seek knowledge, but we do it — and we 
do it best — when we’re collaborating 
with other people. That’s why we have 
universities, and research institutes. We 
need circumstances of freedom in order 
to do that....

If we restrict speech, even if our mo-
tives are good, even if we are trying to 
prevent people from being offended, or 
prevent people from being insulted, or 
prevent people from suffering what is 
sometimes called “dignitary harm” — no 
matter how good our motives are — if we 
restrict the honest expression of ideas and 
arguments, we undermine our capacity for 
democratic governance. So Cornel and I 
brought those two concerns together in 
our statement.

Cornel West: Brother Robby and I long 
ago fell in love with the quest for truth, 
and so we recognize truth is bigger than 
all of us — bigger than politics, ideology, 
race, gender, sexual orientation. That the 
quest for truth is one that requires always 
taking a risk, always being open-minded 
and vulnerable in the quest, given our fal-
libility, and, at this particular moment, in 
which America is so polarized, Balkanized, 

that it was a wonderful idea. Brother Robby 
brought it to me, and I said yes, indeed, let’s 
do this together. We’ve been doing this for 
more than a decade together. We’ve been 
teaching together, and we’ve been lectur-
ing together, and it’s all motivated by that 
shared love of truth.

Julie Silverbrook: How many signa-
tories does the statement have as of the 
date of this interview?

Robert George: Nearly 5,000.
Julie Silverbrook: I think people 

are moved by what they are seeing on 
college campuses, and the perception 
that there is growing intellectual in-
tolerance on college campuses across 
the nation. I’m curious what you think 
are the root causes of this trend today?

Cornel West: One of the explanations 
has to do with the fact that we live in a 
predatory capitalist civilization, which 
makes it difficult to sustain high-quality 
public life. It has to do with public health 
care and public transportation, but espe-
cially public conversation. Once you begin 
to lose the art of public conversation, then 
you end up with finger-pointing and name-
calling. And this leads to a shutdown of 
conversation, and you end up staying in 
one’s own silo or one’s own bubble and not 
wanting to enter the public debate with-
out humiliation. There’s a wonderful line 
from Walt Whitman that the benchmark 
of a democratic society is the feeling that 
people can enter the public space without 
humiliation and that they will be respected. 
And that’s very much what we are losing....

I think this is one of the explanations. 
There are others having to do with politics, 
the low quality of politics on both sides 
of the aisle.

Robert George: I want to recall a very 
important point that Cornel made earlier 
in the conversation. He used that word 
“vulnerability.” When we enter into truth 
seeking and debate, we render ourselves 
vulnerable. We can be embarrassed, we 
can be humiliated when it turns out that a 
point we thought was valid, under scrutiny 
and criticism from an interlocutor, turns 
out not to be valid. Now we human beings, 
we wrap our emotions around our convic-
tions, which is good because it motivates 
us to act for the things we believe in, but 
it also has a bad side, when we become 
too attached to them and too resistant to 
criticism. We can worship our opinions 
and value them above truth. We can turn 
our opinions into an idol, and engage in a 
kind of idolatry of the self with respect to 
our opinions. If we are going to avoid all of 
those vices, we are going to have to accept 
vulnerability when we enter into discus-
sions and dialogue and truth-seeking. Of 
course, we human beings, we don’t like that 
and aren’t comfortable doing that, so we 
want to put up a protective barrier.

When someone expresses an opinion 

that offends us, we want to do something 
about that; we don’t want it to be heard. It’s 
an assault on that vulnerable spot. What 
Cornel and I have come to understand 
through long experience — we’re a couple 
of old guys; we were the young rebels, 
but now we’re the old guys — what it has 
taken us many years to understand fully 
is that you cannot get nearer to the truth 
without accepting that vulnerability. And 
the protection of free speech is required 
so that we do not let that feeling of vul-
nerability cause us to shut down others’ 
expressing critical opinions about things 
we believe in…

Julie Silverbrook: We seem to be 
getting away from educating our na-
tion’s young people about our shared 

history. We aren’t teaching this in K-12 
education anymore. Do you see a con-
nection between this and the decline 
in civic virtue and increase in political 
polarization?

Cornel West: I think so. That’s part 
of the relative collapse of public life. The 
decline of civic virtue has to do with the 
decline of education that is oriented to-
ward truth seeking. A lot of this also has 
to do with the spiritual blackout that we 
are experiencing; the eclipse of integrity, 
honesty and decency. Once you downplay 
integrity and mendacity is given free 
reign, you can’t have civic virtue if it’s 
really about manipulation and trying to 

Democracy, truth seeking and freedom of thought: An 
interview with Dr. Cornel West and Dr. Robert George

» see INTERVIEW | C15

There’s a wonderful line from Walt Whitman that 
the benchmark of a democratic society is the 
feeling that people can enter the public space 

without humiliation and that they will be respected. 
And that’s very much what we are losing…. 
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be successful by any means, and being 
obsessed by the Eleventh Command-
ment — “Thou shalt not get caught.” Part 
of what I call neo-liberal soulcraft, to be 
the smartest or richest in the room. It’s 
tied to a foreign policy that puts too high 
an opinion on bombs. There is less and 
less space for “old school humanists” 
like Brother Robby and I in a predatory 
capitalist society, where the egoism and 
the narcissism is running amok, and the 
public life is collapsing. And the interest 
in engaging in the quest for truth looks like 
it’s anachronistic rather than something 
that is indispensable.

Robert George: I agree that the de-
cline of civic education at the K-12 level is 
extremely worrying. But there is another 
dimension. It’s not just civic education. 
It is wisdom seeking generally. What we 
tend to reward in our educational system 

— from kindergarten to the doctorate — is 
smartness, cleverness, skills, but smartness 
is not the same thing as wisdom or depth 
of understanding. Now here again, I am 
not saying we shouldn’t teach skills. And 
I certainly don’t see any contradiction 
between rigor of thinking and wisdom 
seeking. But genuine wisdom seeking has 
too often been laid aside, so we tend to 
take more and more technical approaches, 
narrower approaches, even to humanistic 
subjects; even the study of Shakespeare or 
Plato becomes a technical business rather 
than what it should be — trying to figure 
out what we can learn about the human 
condition and about beauty and justice and 
truth from Shakespeare, Plato and any of 
the great teachers of humanity. I think we 
should move toward richer civic education 
and toward an understanding of education 
as more oriented toward wisdom and truth 

seeking and less directed to the acquisition 
of technical skills.

Cornel and I sometimes teach seminars 
together at Princeton, and when we’ve 
done it, we’ve had the joy of inviting our 
students into dialogue with St. Augustine 
when they read his “Confessions” or with 
Machiavelli when they read “The Prince” 
or with John Stuart Mill or with C.S. Lewis. 
We’re not teaching them to do a technical 
analysis or teaching them facts or having 
them memorize passages. We want them 
engaging with these thinkers….

Julie Silverbrook: Let me ask a tough 
question: How do we get back to that 
and how do we end up with more 
people like both of you?

Cornel West: I think it comes down 
fundamentally to example. Immanuel 
Kant said examples are the go-karts of 
judgment and we need to have more 
exemplary people, movements, schools, 
temples, mosques, synagogues, churches, 
that inspire people to opt for wisdom over 
smartness, opt for courage over cowardice, 
to opt for compassion over cowardice. 
And if those grand examples can become 
contagious, it can lead to the kind of moral 
and spiritual transformation that we need.

Brother Robby and I, we get up like John 
Coltrane and say, “How can we be forces 
for good?” And, of course, Brother Robby 
and I are ideologically, politically different 
and we fight and disagree on a whole host 
of things. He thinks I’m wrong, I think he’s 
wrong. OK. Let’s continue to wrestle with 
these things. But we’re trying to be forces 
for good, trying to be examples of persons 
who are somehow connected to a great 
tradition — the legacies of Socrates, of 
Jerusalem and Jesus and Muhammad and 
Dorothy Day and Martin Luther King. How 
can we exemplify the best of that tradition? 
And it becomes contagious for the younger 
generation when they see it in motion. It 
has everything to do with people opting 
to be certain kinds of human beings and 
opting for a kind of life oriented toward 
truth and beauty.

Robert George: That is beautiful. I 
could not agree with Cornel more. We 
recognize that we are a couple of badly 
cracked vessels. We don’t want our stu-
dents just to mimic us. We have too many 
flaws. But we do try to give them a model 
of the stance you should take toward your 
education. We try to model for them an 
approach that does not treat education 
as merely technical, that does not try to 
replace wisdom with smartness. It’s by set-
ting that example that we hope to inspire 
them and show them the beauty that is 
possible if you do take that stance toward 
education. One way we try to do that is 
just by doing what we do together. Our 
students know we don’t agree on politics. 
In fact, part of why they are drawn to our 
class is that they want to see what goes 
on when two rather outspoken characters 
who disagree about so many things get 
together. Despite being cracked vessels, 
we can at least model intellectual integrity, 
openness to argument and love of truth….

Julie Silverbrook: One final ques-
tion – how do we imbue society with 

these values, with this habit of mind? 
I think we need to activate all of the 
mediating institutions of society, and 
maybe there isn’t a crisp, clean answer, 
but how do we activate them to revive 
civil society?

Cornel West: We can regenerate and 
revitalize and revive the best of tradition. 
We can try to exemplify the best of the 
traditions that have been bequeathed to us. 
You imbue it by means of trying exemplify 
the best in such a way that it generates a 
yearning in others to also try to exemplify 
the best.

Robert George: I think that’s right. 
The word I’d use is renewal. Revitalization 
or renewal is not a matter of going back 
to some mythical good old days when ev-
erything was fine. There have never been 
such good old days. But, at the same time, 
we have to acknowledge that history is not 
moving forward in some predetermined 
direction, always toward moral progress. 
Today, we are better in some ways than 
people in the past, but there are some ways 
that people in the past were better than we 
are. Revitalization is about what Brother 
Cornel just said — recovering the best in 
the past and using that as the foundation 
for building the future….

The project is fundamentally a spiritual 
one. I think Cornel would agree with this. 
It has a lot of dimensions to it — political, 
economic, and other dimensions and they 
shouldn’t be given short shrift — but at the 
base, at its most fundamental level, it is a 
spiritual one. That means our institutions 
of faith — of all religious traditions — have 
a very central role to play. And we’re not 
going to get anywhere if they don’t play 
that role.

At the same time, we can’t say this is a 
only religious problem, and so it’s only up 
to religious institutions to address it, as if 
the rest of us don’t have to worry about it. 
People in positions of social, educational, 
business and professional leadership have 
a role to play in the spiritual renewal of 
the nation. Indeed, we all do. This means 
getting our values straight. Market values 
need to be where they belong; non-market 
values need to govern in places where 
market values do not belong. We all need 
to be responsible for communicating to 
our young people, beginning with our 
own children, the virtues they need to 
lead good lives and to be contributing, 
successful citizens.

Cornel West: Amen.

Julie Silverbrook is Executive Director 
of The Constitutional Sources Project 
(ConSource.org). Robert P. George, Ph.D., 
is McCormick Professor of Jurisprudence 
and Director of the James Madison Pro-
gram in American Ideals and Institutions 
at Princeton University. Cornel West, 
Ph.D., is Professor of the Practice of Public 
Philosophy in the Divinity School and 
the Department of African and African-
American Studies at Harvard University. 
This excerpt is from a full transcript, 
which is posted at washingtontimes.com.

If we restrict speech, even if our motives are 
good, even if we are trying to prevent people from 

being offended, or prevent people from being 
insulted, or prevent people from suffering what is 

sometimes called “dignitary harm” — no matter how 
good our motives are — if we restrict the honest 

expression of ideas and arguments, we undermine 
our capacity for democratic governance.

INTERVIEW
From page C14
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By Dr. Michael Poliakoff

It might have been too much to 
hope that after the tumultuous 
2016 election, our nation’s dis-
course would simmer down and 
that cooler heads would prevail. 
Of course, political rhetoric will 

ebb and flow with the election cycle, 
but nearly a year into a new admin-
istration, it’s clear that something 
changed irrevocably in the expression 
and exchange of ideas in the political 
arena.

The decline in our nation’s dis-
course has been visible for some time 
to those who pay attention to higher 
education. Colleges and universi-
ties across the country incubated 
Orwellian speech policies and bias 
response teams. Perhaps well-inten-
tioned, these policies fail to create a 
sense of unity and also compromise 
the quality of dialogue on campus. 
University administrators allow 
students to believe that they don’t 
have to listen to contrary opin-
ions; this intolerance for diver-
gent viewpoints now manifests 
itself in demonstrations on and off 
campus that rapidly deteriorate into 
violence.

Americans should always be mind-
ful that universities are marketplaces 
for ideas and that colleges and uni-
versities need to habituate students to 
open-minded exchange. Instead, trig-
ger warnings appear on class syllabi, 
and too many campus administrators 
carve out safe spaces at the request 
of the best and brightest of the next 
generation. American college students 
don’t seem to grasp the alarming fact 
that these policies abridge their own 
freedoms and set precedents that 
can be used against them, should the 
administration undergo a change of 
leadership or face pressure from out-
side groups.

It would advance civic virtue if the 
very institutions entrusted to educate 

these students would offer a true 
education in U.S. history. What Will 
They Learn?, the American Council of 
Trustees and Alumni’s (ACTA) annual 
report of college general education 
requirements, found that of over 1,100 
colleges surveyed, only 18 percent re-
quired students to take a foundational 
course in U.S. history or government. 
In order to fulfill their missions of 
ensuring that students become well-
informed citizens, col-
leges must prepare 
graduates who 
understand 
the 
struc-
ture, 

institutions and laws of the U.S. system 
of governance.

But survey after survey shows 
that many college graduates don’t 
have a firm grasp of these concepts. 
In 2015, a GFK survey commissioned 
by ACTA found, shockingly, that 10 
percent of college graduates believe 
Judge Judy sits on the Supreme Court. 
Less humorous was the 46 percent 
of graduates who didn’t know the 
election cycles and term lengths for 
members of Congress. Right before last 
year’s election, 13 percent of graduates 
couldn’t define the electoral college. 

And earlier this year, the Pew Research 
Center found that 40 percent of millen-
nials wouldn’t object to limiting speech 
that could be offensive to minorities.

This disregard for constitutional 
history and civic education diminishes 
colleges as places where the American 
tradition of free expression and open 
discourse flourishes. The Supreme 
Court has consistently held that con-
troversial speech is protected under 

the First Amendment of 
the Constitution. 

Exposure to 
cases like 

Branden-
burg v. 

Ohio 
or 

National Socialist Party v. Skokie might 
reduce the overwhelming number of 
campus scandals involving protected 
speech.

In an ironic turn of events, Uni-
versity of California, Berkeley — the 
birthplace of the free speech move-
ment in the 1960s — has become a 
stage for skirmishes between politi-
cally divergent parties. Over a pe-
riod of three months, the university 
cancelled three scheduled speeches to 
be given by polarizing figures Milo Yi-
annopoulos, David Horowitz and Ann 
Coulter due to safety concerns. That 

is ultimately a feeble and unacceptable 
excuse. The aggressive protests of vari-
ous student groups should not overrule 
the imperative of academic freedom 
and intellectual diversity, even ad-
mitting what Justice Oliver Wendell 
Holmes called, “the thought we hate,” 
for discussion and debate.

Evergreen State College was shut 
down for days after biology professor 
Bret Weinstein objected to a social 
justice-oriented event that encour-
aged white people to stay off campus. 
For this, he was accused of support-
ing white supremacy and made the 
target of protests. Evergreen’s campus 
security alerted Professor Weinstein 
that they could not guarantee his 
safety, forcing him to teach his class off 
campus.

Hope for the future of free speech 
in higher education still remains. In 
this time of increasing political ten-
sion, there are individuals and institu-
tions that continue to defend the First 
Amendment on college campuses. In 
fact, a few outstanding university lead-
ers have staunchly committed to free 
expression and to fostering an under-
standing of these principles.

The University of Chicago’s State-
ment on Principles of Free Expression 
has become the gold standard for cul-
tivating free expression and academic 
freedom on campuses. Under the 
leadership of President Robert J. Zim-
mer, the University of Chicago passed 
this resolution to preserve intellectual 

diversity and academic freedom. 
Many more institutions — includ-

ing Purdue University, Claremont 
McKenna College and Princeton 
University — have followed suit 
and endorsed the Chicago Princi-
ples in similar statements. Purdue 

took an extra step and included 
workshops on free speech as part of 

its freshman orientation program.
Let us praise universities that 

teach students about their rights and 
responsibilities as citizens and which 
work to impart civic knowledge. Let us 
acknowledge universities that follow 
the examples set by the University of 
Chicago and Purdue. College is where 
students become citizens and leaders: 
Only an improved culture of dissent 
and cultivating vigorous discussion 
and debate on campus will advance 
our national discourse and enhance the 
lives of future generations.

Dr. Michael Poliakoff is President of the 
American Council of Trustees and Alumni.

The Constitution, free speech  
and college campuses

illustration by greg groesch



17

TH
E W

ASH
IN

G
TO

N
 TIM

ES |  Th
u
r
sd

ay •  O
cTO

b
er

 26 •  20
17

a sPec
IaL r

ePO
r
T Pr

ePar
ed

 b
y Th

e W
ash

IN
G
TO

N
 TIM

es sPec
IaL sec

TIO
N
s d

ePar
TM

eN
T

By Jim Manley

From Charlottesville to Califor-
nia, violence in the streets and 
protests on college campuses 
are forcing us to consider 
what the First Amendment 
to the U.S. Constitution really 

means — and whether we still believe 
in it.

First, in Charlottesville, the despi-
cable beliefs of bigoted Nazi groups 
and their white supremacist ilk were on 
display for all the nation to see. Their 
beliefs wallow in the deepest mire of 
collectivist depravity, and we should be 
repulsed by what they represent. Presi-
dent Donald Trump’s dithering aside, it’s 
well within our First Amendment rights 
to call a spade a spade: Bigotry is wrong.

But it’s also within the marchers’ 
rights to be heard, especially on a public 
college campus, no matter how abhor-
rent the content of their speech may 
be. Both the White Nationalists and 
the counter-protesters had permits to 
demonstrate in Charlottesville after the 
White Nationalists marched through 
the University of Virginia’s campus the 
night before.

The violence that ensued and lives 
that were lost are tragic and heartbreak-
ing. Words cannot contain enough sym-
pathy to cover the pain of the families 
and friends who lost their loved ones. 
But words are the only alternative to 
violence.

The fact is both sides had a right to 
demonstrate and protest — and groups 
like the American Civil Liberties Union 
agree. If we cannot engage with people 
who disagree with us, violence is the 
predictable result. The protesters who 
turned to violence violated the free 
speech provisions of the constitution 
and diminished any chance for dialogue 
— slim as it was, given the views of 
the White Nationalists. We must make 
violence beyond consideration when we 
hear ideas or witness expressions with 

which we disagree, and fight back with 
better ideas.

Virginia lawmakers began to address 
this retreat from dialogue on public col-
lege campuses earlier this year. The Vir-
ginia House of Delegates voted in favor 
of a resolution to protect free speech on 
campus, based on a proposal from Stan-
ley Kurtz of the Ethics and Public Policy 
Center and researchers at the Goldwater 
Institute.

Similar to the Goldwater Institute 
proposal, Virginia’s resolution calls on 
the state university system’s board of 
governors to adopt a policy in favor of 
free speech on campus. The resolution 
also says, “It is not proper for a public 
institution of higher education to shield 

individuals from speech that is protected 
by the First Amendment, including ideas 
and opinions that such individuals find 
unwelcome, disagreeable, or deeply 
offensive.”

After House passage, the resolu-
tion’s sponsor, Del. Dave LaRock, said 
he plans to introduce more legislation 
on the issue next year. Lawmakers in 
North Carolina have already passed a 
comprehensive campus free speech law 
modeled on the Goldwater proposal. A 
broader commitment to free expression 
is even more urgently needed in the 
wake of Charlottesville.

Will Virginia lawmakers follow their 
Tar Heel colleagues and hold to the First 
Amendment — including its protections 
for ideas with which we disagree? The 
alternative is chilling: Will delegates say 

that some speech is more free than oth-
ers in the Commonwealth?

The Goldwater Institute’s proposal is 
careful to side with free speech for all. In 
fact, the proposal says that anyone law-
fully present on a public college campus 
is allowed to protest or demonstrate 
there. But those protesters — or counter-
protesters — cannot block someone 
else’s right to free expression. That 
draws a clear line between civil debate 
and violence, encouraging the former 
and making clear that the latter will be 
unflinchingly rejected.

Which brings us to California. At 
the University of California at Berkeley, 
headspring of the campus Free Speech 
Movement, violence has broken out at 

the very idea that student groups would 
invite a controversial speaker to give a 
lecture. Ex-Chancellor Nicholas Dirks 
responded to the hecklers by ratifying 
their veto, disinviting rabble-rousers 
Ann Coulter and Milo Yiannopoulos, 
and calling into question the school’s 
seminal commitment to free expression.

California lawmakers noticed. Assem-
blywoman Melissa Melendez proposed 
an amendment to the state constitution 
based on Goldwater’s model.

As Ms. Melendez’s amendment 
worked its way through the state legisla-
ture, University of California officials an-
nounced an about-face: Student groups 
invited Ms. Coulter, Mr. Yiannopoulos, 
commentator Ben Shapiro, and former 
White House adviser Stephen Bannon to 
speak on campus  — and the university 

committed to allowing the events to 
occur and providing security to stem 
violence.

Berkeley’s new Chancellor, Carol 
Christ, announced a steadfast commit-
ment to free expression: “The United 
States has the strongest free speech pro-
tections of any liberal democracy; the 
First Amendment protects even speech 
that most of us would find hateful, ab-
horrent and odious, and the courts have 
consistently upheld these protections.”

This is a powerful stance to take. Uni-
versities in other states have cancelled 
alt-right speakers rather deal with the 
security concerns they create, but col-
leges have faced such risks before. In the 
seminal 1974 Woodward Report, com-

missioned by Yale University to respond 
to shout-downs and disinvitations at the 
school, the committee confessed that 
“we take a chance, as the First Amend-
ment takes a chance, when we commit 
ourselves to the idea that the results of 
free expression are to the general benefit 
in the long run, however unpleasant they 
may appear at the time …. If expression 
may be prevented, censored or pun-
ished, because of its content or because 
of the motives attributed to those who 
promote it, then it is no longer free.”

Freedom can be risky. But we must 
take that chance because committing to 
freedom is the only way to protect indi-
vidual liberty and foster a civil society.

Jim Manley is Senior Attorney 
at the Goldwater Institute.

From Charlottesville to California,  
by way of North Carolina
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By Charles N. Quigley

Why should freedom 
of expression be 
taught?

Adolph Hitler, 
leader of the Nazi 
Party, took power 

in 1933 when he became chancellor of 
the German government. His death 
in 1945 marked the end of his absolute 
rule as dictator of the German people. 
He precipitated one of the most cata-
strophic periods in human history, in 
which millions of people died not only 
on the battlefield, but also in his attempt 
to eliminate all of the Jews in Europe, as 
well as homosexuals, gypsies, and the 
mentally ill and handicapped, who were 
considered “needless eaters.” He began 
the first year of his reign by eliminating 
the political opposition. An early step he 
took to attain this goal was to eliminate 
all of the protections for freedom of 
expression and due process of law in the 
German constitution.

The following decree was issued by 
the Reich president in 1933:

Articles 114, 115, 117, 118, 123, 124, and 
153 of the Constitution of the German 
Reich are suspended until further notice. 
Thus, restrictions on personal liberty; on 
the right of free expression of opinion, 
including freedom of the press; on the 
right of assembly and the right of as-
sociation; and violations of the privacy 
of postal, telegraphic and telephonic 
communications — and warrants for 
house searches, orders for confiscations, 
as well as restrictions on property — are 
also permissible beyond the legal limits 
otherwise prescribed.

This elimination of fundamental 
constitutional rights was followed 
almost immediately by the imprison-
ment in concentration camps of Ger-
mans who opposed Hitler and the Nazi 
Party. Martin Niemöller was a pastor 
in the German Evangelical (Lutheran) 
Church, an early supporter of Hitler 

who later turned against him. He was 
imprisoned in German concentration 
camps, including Dachau, from 1936 
to 1945, when he was freed by Allied 
forces. He said:

In Germany, they first came for the 
Communists, and I did not speak up, 
because I was not a Communist. Then 
they came for the Jews, and I did not 
speak up, because I was not a Jew. Then 
they came for the trade unionists, and 
I did not speak up, because I was not 
a trade unionist. Then they came for 
the Catholics, and I did not speak up, 
because I was a Protestant. Then they 
came for me … and by that time, no one 
was left to speak up.

This tragic episode in history is not 
the only time those in power have tried 
to suppress freedom of expression by 
people critical of their rule. It hap-
pened in our country shortly after it 
began when Congress passed the four 
Alien and Sedition Acts, which were 
signed into law by Federalist President 
John Adams. They made it more diffi-
cult for immigrants to become citi-
zens, gave the president the power to 
imprison noncitizens who he thought 
might be dangerous or were from 
a hostile nation, and they made it a 
crime to make “false” statements criti-
cal of the federal government. Among 
other things, the Acts were intended 
to suppress the right to freedom of ex-
pression of the opposing Democratic-
Republican Party formed by Thomas 
Jefferson and James Madison.

Imagine a charismatic leader in 
power in America acting to suspend or 
erode our Constitution’s protections of 
our freedom of expression, our due pro-
cess protections from unreasonable and 
unfair searches and seizures by govern-
ment, and our right to the equal protec-
tion of the laws regardless of the groups 
to which we might belong. Could it 
happen here? How strong are our politi-
cal institutions? How deeply ingrained 
among us is an understanding of and 
a commitment to the fundamental 
principles and values of the Declaration 
of Independence and the Constitution 
and its amendments. To what extent do 
liberty and equality lie in the hearts and 
minds of the American people and their 
elected representatives as a bulwark 
against the suppression of their liberties 
and denial of the ideal that “all men are 
created equal”?

How should freedom of expres-
sion be taught?

The American philosopher George 
Santayana once wrote, “Those who 
cannot remember the past are con-
demned to repeat it.”

Unfortunately, too many Americans 
not only don’t remember the past, they 
are not aware of it. They are not well 
versed in American history or the evo-
lution of the American political system 
and its European antecedents. Lessons 
like those of Nazi Germany rarely 
come to mind when issues of free-
dom of expression, its proper scope 
and limits and threats to it arise. So a 
knowledge of the history and central-
ity of freedom of expression to a free 

society, at least in western civilization, 
is an essential foundation for becom-
ing an informed citizen in the United 
States.

This historical understanding 
should be accompanied by a con-
ceptual understanding derived from 
philosophy and jurisprudence. For 
example, the justifications for wide-
spread freedom of expression from 
John Stuart Mill’s “On Liberty” and 
other outstanding sources of political 
thought undergirding American consti-
tutional democracy should be familiar 
to American students. This knowledge 

should be accompanied by an examina-
tion of the proper scope and limits of 
freedom of expression derived at least 
in part from an examination of land-
mark Supreme Court decisions on the 
topic. All inquiry should take place in 
the light of free and open discussion 
and debate in which a wide range of 
reasonable differences of position and 
opinion are encouraged and respected.

The burden of responsibility for 
the enlightening of our young people 

regarding the precious rights to free-
dom of expression they have inherited 
— and a disposition to cherish them, 
exercise them competently and respon-
sibly, and protect them — lies with 
the dedicated teachers of our school 
systems, many of whom are carrying 
out this responsibility daily in their 
classroom using the We the People 
Programs of the Center for Civic Edu-
cation and those of other outstanding 
contributors to the field.

Charles N. Quigley is Executive Direc-
tor of the Center for Civic Education.

Freedom of expression:  
Why and how should it be taught?

illustration by Hunter
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By Lisa M. Curtis

“Today’s Constitution is a realistic 
document of freedom only because of 
several corrective amendments.” The 
First Amendment is arguably the most 
formative of what U.S. Supreme Court 
Justice Thurgood Marshall frames as 
“corrective amendments.” The First 
Amendment — and its fundamental 
provisions of freedom of expression, 
freedom to practice a religion of your 
own choosing, and the right to voice 
political dissent — is the hallmark of 
the U.S. Constitution and foundation of 
our American democratic values.

At times throughout our history, we 
have struggled to make perfect these 
fundamental freedoms. In our very 
real, and often very messy and flawed 

reality, the ideals articulated in the 
First Amendment may seem very dif-
ferent from what we see.

What does the First Amendment 
really look like in Charlottesville, 
Virginia, when the public demonstra-
tions of members of hate groups and 
anti-hate groups collide? Does the First 
Amendment’s freedom of protection 
apply to statements of hate, bigotry 
and prejudice? Who does the First 
Amendment apply to? What does our 
understanding and application of the 
First Amendment reflect about the 
current state of our society? What 
does it illuminate about our future?

At the forefront of this struggle to 
define and apply the First Amendment 
is the voice of youth. From Marie and 
Gathie Barnett in West Virginia State 
Board of Education v. Barnett to Mary 
Beth and John Tinker in Tinker v. 
Des Moines Independent Community 
School District, young people — and 
students, in particular — have been 
pivotal in moving forward our under-
standing of the what, the who, and the 
why of our First Amendment rights. 
In our effort to draw the contours of 
our understanding of the First Amend-
ment, we must continue to educate, 
engage and dialogue with young 
people about the meaning of not only 
the First Amendment, but also the 
broader order of the U.S. Constitution. 
They must also come to see that our 
progress as a nation depends on their 

participation in our system — now and 
in the future.

The Marshall-Brennan Constitu-
tional Literacy project is creating the 
space for youth engagement, education 
and empowerment. The Marshall-
Brennan Project, named after U.S. 
Supreme Court Justices Thurgood 
Marshall and William Brennan, is a 
movement founded in our nation’s 
capital and active in 19 chapters across 
the country. We engage law students 
and high school students in this vital 
work of capacity-building and youth 
empowerment. Our paramount aim is 
to move young people from being on 
the sidelines to consequential partici-
pants in the American democracy.

At the heart of our curriculum is 
the use of real-life, student-centered 
U.S. Supreme Court cases — like 
Barnett and Tinker — that have indel-
ibly shaped our framework for under-
standing how our First Amendment 
and constitutional rights operate. The 
power of the Marshall-Brennan Project 
lies in our solitary belief that young 
people hold the vision and power in 
moving our American democracy 
forward.

We have seen in recent months the 
importance of educating our popula-
tion around what it means to be a 
member of our American democracy. 
There was a sleeping giant in the 
American people that seemed to take 
for granted our constitutional rights 

and take no heed to the power that the 
people have to mold our democracy. 
That giant has been awakened.

As we continue to participate in this 
great experiment, our success in pro-
tecting and perfecting our democracy 
will depend on the degree to which 
we are able to translate constitutional 
tenets and founding values to young 
people in a way that intersects with 
their modern reality, right here, right 
now. It is their interaction with the 
First Amendment and other rights — 
the expansion of their vision of what is 
possible — that will ignite the passion 
for active participation. This is how we 
will ensure that our American democ-
racy endures as a “realistic document 
of freedom.”

Lisa M. Curtis is the Associate Director 
of the Marshall-Brennan Constitutional 
Literacy Project. She teaches a spe-
cialized advanced constitutional law 
seminar, which blends school-related 
constitutional issues with teaching 
pedagogy and oral argument skills, 
to the Marshall-Brennan Fellows at 
the American University Washington 
College of Law. She received her J.D. 
from the American University Wash-
ington College of Law, and B.A. from 
the University of Missouri-Columbia.

Encouraging constitutional literacy in youth

By Scott D. Cosenza

Free speech, of blessed memory, 
which survived one civil and two world 
wars, perished this year, unable to 
prevail against sustained attacks from 
the left and right. The death knell came 
when its heretofore stalwart defender 
— the American Civil Liberties Union 

(ACLU) — in several of its forms, 
decided to abandon or “clarify” its posi-
tion, ending years of acting on the prin-
ciple that free speech was sacrosanct.

The cause of death was insufficient 
popular respect for free speech and 
knowledge that for freedom and liberty 
to prevail, free speech must be defended.

Instapundit’s Glenn Reynolds has 
instructed his readers over and over 
again to think of the mainstream media 
as Democrat operatives with bylines. 
That deserved reputation has coarsened 
Republicans’ attitudes towards the press, 
diminishing respect for the institution 
and the free speech rights that make the 
press’s existence possible. How many 
times do you need to see your side, your 
people and your culture misrepresented 
and lied about before you say a pox on 
all their houses?

Forty-five percent of Trump voters, 
according to a recent YouGov/Econo-
mist poll, favor shutting down media 
outlets for publishing stories that are 
biased or inaccurate. The same group 

reports that Republicans and Democrats 
alike would do what our laws and con-
stitution specifically disallow: engage in 
viewpoint discrimination. A majority of 
both Democrats and Republicans polled 
would legally prohibit a neo-Nazi from 
speaking publicly.

While much of the political left has 
been historically hostile to free speech in 
favor of narrative, those forces were kept 
in check by the éminence grise of civil 
rights organizations, the ACLU. Made fa-
mous in their 1977 defense of neo-Nazis’ 
right to speak in Skokie, Illinois, they 
held the line. No longer. One wonders if 
they decided unannounced that people 
can be free without free speech, or that 
they have given up on freedom generally.

Silent about free speech activists left 
by authorities to be beaten by violent 
mobs in Berkeley, in 2017 the ACLU 
turned their limited attention and re-
sources to foreign citizens temporarily 
banned from traveling here. No wonder, 
as reports indicate they made more 
money stoking outrage over President 

Trump’s travel ban in one weekend than 
they did in all their fundraising for 2016. 
In the age of virtue signaling through 
social media, it just doesn’t pay to favor 
freedom anymore.

It is tragic, not just for the lack of 
moral signaling to a core audience of 
standard-bearers for the culture, but 
because the courts, where the ACLU 
plies its trade, have been at the highest 
levels sympathetic to pro-speech posi-
tions. There will be other advocates for 
the cause, but the courts offer only cold 
comfort for free speech — they serve 
as a lagging indicator of where society 
is. Because of the age and experience 
required for justices, they hardly rep-
resent the vanguard of jurisprudence. 
The leading indicator is what is being 
taught and learned at our institutions of 
higher learning, and that is poison for 
free speech.

In 1991, Dinesh D’Souza’s book “Illib-
eral Education” exposed the capture of 

Freedom of speech, 1791-2017

» see Cosenza | C20
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the academy by the radical left and their 
rabid intolerance of incorrect thinking. 
There was not a sufficient reaction to 
stem the tide. Perhaps the most famous 
early example of the political correctness 
rot was when in 1993, the University of 
Pennsylvania decided to punish a fresh-
man Orthodox Jewish student for calling 
a group of screaming, stomping black 
women “water buffalo.” Despite the fact 
that not one scintilla of evidence was 
presented that the comment was moti-
vated by race or animated by bias, the 
university prosecuted the student under 

its judicial system for months, until the 
women dropped their complaint.

At the time, after calling the charges 
“questionable semantics, dubious 
zoology, and incorrect geography,” 
NBC anchor John Chancellor said “[t]
he language police are at work on the 
campuses of our better schools. The 
word cops are marching under the ban-
ner of political correctness. The culture 
of victimization is hunting for quarry. 
American English is in danger of losing 
its muscle and energy. That’s what these 
bozos are doing to us.” Can you imagine 
Lester Holt issuing a similar defense of 
speech?

The hostility to speech on campus 
has proceeded apace since then, to its 

denouement when journalism profes-
sor Melissa Click shouted for physical 
violence to be used to prevent a student 
from reporting at the Mizzou protests. 
From these halls, our future justices will 
issue, and they will not be steeped in 
respect for voices speaking against of-
ficially approved messages.

President Trump, who has shown 
contempt for the press, if not their rights, 
has failed to move a muscle in defense of 
free speech. Like the Democrat mayors 
of San Jose, Berkeley and Charlottesville, 
President Trump refuses to do what any 
president with reverence and respect 
for free speech must — direct federal 
authorities to a full court press against 
those who infringe on the speech rights 

of others. Were the police in those cities 
told to stand down? Well, something hap-
pened. It is uncommon and profoundly 
disturbing to see police officers stand-
ing on public streets witnessing violent 
felonies a few feet in front of them while 
they do nothing.

That’s a harbinger of the future of 
speech in America. If it’s illegal to say 
it, surely it can’t be too long before it is 
illegal to think it.  Ever-increasing govern-
ment involvement in ideas and their dis-
semination (or lack thereof) is the Ghost 
of Christmas Future.

Scott D. Cosenza is Policy Direc-
tor at One Generation Away. He can 
be reached at scott@onegen.org.

Cosenza
From page C19

By AAron Hull And Arjun AHujA

Arjun Ahuja, a now-graduated senior 
from Greenwich High School in Greenwich, 
Connecticut, and Lucy Mini, a rising senior 
at Greenwich High, competed in and won 
the ConSource-Harlan Institute Virtual 
Supreme Court Competition held in 2017 in 
Washington, D.C. They successfully argued 
the Trinity Lutheran Church of Columbia, 
Inc. v. Comer, 582 U.S. ___ (2017) case.

Below is the summation of a dialogue 
that Arjun and I had over the summer, both 
as a way to address the question of freedom 
of speech in the classroom, and to describe 
the process of a mentor-mentee dialogue 
about what can often be a very sensitive 
topic.

Arjun Ahuja: Hey, Mr. Hull, I’m strug-
gling with this article. What should I do?

Aaron Hull: What about looking at 
Charlottesville, from this past weekend?

AA: Awesome — that might work! 
How come the American Civil Liberties 
Union (ACLU) initially defended the 
Unite the Right marchers in Charlot-
tesville? How does it impact the First 
and Second Amendments? How are they 
shifting themselves given the backlash in 
Charlottesville?

AH: I tell you what. I’m taking my 
daughters to the [solar] eclipse. While 
I’m gone, do you want to look at some ap-
plicable court cases that we could discuss 
when I get back?

AA: Sure! I’ve heard a lot about the 
Skokie case [National Socialist Party of 
America v. Village of Skokie, 432 U.S. 43 
(1977)]; are there others?

AH: Yep! Take a look at Schenck 
[Schenck v. United States, 249 U.S. 47 
(1919)], Brandenburg [Brandenburg v. 
Ohio, 395 U.S. 444 (1969)], the DC and 
McDonald cases ([District of Columbia v. 
Heller, 554 U.S. 570 (2008) and McDonald 
v. Chicago, 561 U.S. 742 (2010)]. You might 
also want to look at Prof. Akhil Reed 

Amar’s discussion of an individual right to 
bear arms. Would that work?

Ten days later . . .
AH: What did you learn about the 

legal basis for the ACLU’s position while I 
was travelling to the eclipse?

AA: Charlottesville could best be 

described as a teaching experience in the 
broadness of free speech in today’s soci-
ety.... It would do us well, when discussing 
the merits of free speech jurisprudence, to 
understand the chronology of arguments 
as they present themselves through the 
highest court of the land. ... In a historic 
decision, Associate Justice Oliver Wendell 
Holmes, writing for the majority, con-
tended “The most stringent protection of 
free speech would not protect a man in 
falsely shouting fire in a theatre and caus-
ing a panic.”

Where the merits of this argument fall 
short come to light in the Court’s ruling 

in Brandenburg v. Ohio (1969), in which 
the Court adopted the “imminent lawless 
action” standard, which would later come 
to be known as the Brandenburg Test. 
Elaborating on Schenck, the Court’s ruling 
in Brandenburg narrowed free speech to 
the extent where we are no longer judging 

the content of expression, but rather its 
repercussions. While all of the aforemen-
tioned free speech cases are important, 
the ACLU has been a fierce advocate of 
free speech rights up to and including 
distasteful speech, such as Nazi marches 
in Skokie, Illinois.

So what changed? The ACLU recently 
announced ... that they will no longer 
defend the free speech rights of citizens 
carrying firearms.... Consequently, the 
organization has opened up a whole 
new Pandora’s box of debate within an 
already loaded issue. ... It is likely that we 
still won’t understand where we stand 

on the issue for a while, considering 
First Amendment law is about 50 years 
(Brandenburg) ahead of Second Amend-
ment jurisprudence. As horrible as it may 
sound, the only remedy to this problem is 
more of the problem itself. Time cures all, 
and in legal terms, time tells all....

AH: So, the other part of this ques-
tion — do you think the ACLU’s position 
on the Unite the Right marchers is the 
“correct” one?

AA: Speaking as an aspiring lawyer, 
it depends. “Correct” is a loaded word 
and has many different connotations. If 
correct means legal, then no. With the 
little precedent we do have dealing with 
the private right to carry a gun (D.C. 
v. Heller), the protesters are in the full 
scope of their constitutional privileges 
by protesting with their firearms, not to 
mention that they are also in accordance 
with Virginia open-carry ordinances. Ken 
White also argues, “carrying weapons 
isn’t in itself incitement.” I’d tend to agree 
in legal terms.

Nonetheless, if correct was to have 
a more meritorious interpretation, I 
would have to share the opinion of Waldo 
Jaquith, ACLU of Virginia board member, 
who swiftly resigned due to his justifica-
tion of “what’s legal and what’s right are 
sometimes different.” I’ve come to this 
conclusion, albeit a valiant supporter of 
freedom of speech, with a heavy heart and 
conflicted mind....

Aaron Hull has taught social studies 
for 15 years at Greenwich High School, 
in Greenwich, Connecticut, and is also 
an Adjunct Professor at the University 
of Connecticut. Arjun Ahuja now at-
tends the University of Connecticut. This 
excerpt is from a longer article that 
appears on washingtontimes.com.

a teacher’s dialogue with a future 
lawyer about free speech

Greenwich high school Professor aaron hull (right) sits with arjun ahuja and Lucy Mini, 
winners of the 2017 consource-harlan Institute Virtual supreme court competition. 
Image courtesy of aaron hull.
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By Tim Donner

There is a growing belief, 
particularly among America’s 
millennial generation, that 
there should be limits on free 
speech. These millennials and 
their fellow travelers have 

embraced the idea that there is certain 
speech — spoken or written — that is 
offensive enough to be unworthy of pro-
tection under the First Amendment.

Many will point to the recent ugli-
ness in Charlottesville, Virginia, and 
argue that the right to express yourself 
freely in the public square begets dan-
ger, and thus is not as valuable as pro-
tecting those who are targets or victims 
of inflammatory rhetoric.

A surprising number of students at 
no less an institution than Yale Univer-
sity enthusiastically signed a petition 
from filmmaker and satirist Ami Horow-
itz in 2015 calling for an outright repeal 
of the First Amendment. Mr. Horowitz 
said a “solid majority” of Yale students 
he approached supported the repeal, 
and that it took just one hour for him to 
collect 50 signatures.

Is the idea of an outright repeal, or an 
exception for “hate speech,” defensible?

Supporters of the idea argue that 
words can lead to violence. Further-
more, they assert that even our stron-
gest, most reliable allies such as Eng-
land, France and Germany do not have 
constitutionally protected speech. In 
those countries, one can be prosecuted 
for spoken or written words. So why 
should the U.S. be different?

To be clear, there are exceptions to 
this “absolute” right. Child pornography, 
blackmail and perjury are not protected 
speech. And neither are words that 
directly incite violence or mayhem. In 
an opinion issued in 1919, Justice Oliver 
Wendell Holmes famously pointed to 
“falsely shouting fire in a crowded the-
atre” as an illegitimate application of the 
First Amendment.

But the highest form of protected 
speech is political speech. The Found-
ers and Framers of the U.S. Constitution 
had just fought a war over their right to 

dissent and separate from the British 
Crown, and they were intent on al-
lowing the type of political expression 
forbidden by their English overlords. 
And yet, it is just such political speech 
that many now seek to limit.

So let us suppose for a moment that 
the Constitution was amended to pro-
hibit “hate speech.” What specific words 
or phrases would be labeled as hate? 
Would context matter? How would such 
a prohibition be enforced?

Most importantly, who would decide?
The federal government could estab-

lish some sort of commission charged 
with determining which speech repre-
sents hate and which does not. Alterna-

tively, a blue ribbon commission of lead-
ing Americans from various walks of life 
could meet and issue recommendations.

Imagine the arguments that would 

ensue. Conservatives and liberals would 
battle endlessly about who should be 
selected to sit in judgment of the speech 
of their constituents or fellow citizens. 
Those on the left would likely focus on 
references to race and ethnicity. Those 
on the right might set their sights on 
false accusations of racism or sexism 
(which might also enter the realm of 
libel and slander). Each of the various 
identity groups would weigh in with 
their own demands and definitions of 
hate speech.

Lawsuits based on the new limits on 
speech would abound. Without abso-
lute statutory parameters, judges would 
make their own subjective determina-

tions in cases which come before them. 
That would dramatically increase the 
already loud cries about judicial bias.

State and local jurisdictions could 

apply the new hate speech exception as 
they see fit, but that might well trigger 
conflicts with the Constitution’s 14th 
Amendment, which guarantees equal 
protection under the law for all citizens.

Over the 240 years of this radi-
cal experiment called a constitutional 
republic, there have been attempts to 
limit speech. Just two years after the 
ratification of the U.S. Constitution, the 
Alien and Sedition Acts were advanced 
by Federalists and passed into law, 
effectively equating certain political 
criticism with treason. In the aftermath 
of the Civil War, a labyrinth of oaths and 
affirmations of loyalty were introduced 
by self-identified “Radical Republicans.” 
Neither of these efforts were received 
well by the citizenry, and both ulti-
mately failed.

When it comes to the value of free 
speech and the consequences of its 
limitation, we would do well to consider 
the words — and stand on the shoulders 
— of great Americans who have come 
before us.

Supreme Court Justice Louis D. 
Brandeis said, “It is the function of 
speech to free men from the bondage 
of irrational fears.” Further back in our 
history, Ben Franklin stated, “Freedom 
of speech is a principal pillar of a free 
government: When this support is taken 
away, the constitution of a free society 
is dissolved, and tyranny is erected on 
its ruins.”

And Franklin made another key ob-
servation about the need for a free press 
(and thus free speech) by saying, “If all 
printers were determined not to print 
anything till they were sure it would 
offend nobody, there would be very little 
printed.”

But one of the most passionate 
defenders of free speech was the very 
father of our country and first president, 
George Washington, who warned: “If 
men are to be precluded from offering 
their sentiments on a matter, which may 
involve the most serious and alarm-
ing consequences that can invite the 
consideration of mankind, reason is of 
no use to us; the freedom of speech may 
be taken away, and dumb and silent we 
may be led, like sheep, to the slaughter.”

Tim Donner is the President of One 
Generation Away, and a Washington 
political columnist for LibertyNation.
com. He is also longtime entrepreneur, 
broadcast journalist, conservative public 
policy advocate and former U.S. Senate 
candidate from Virginia. He established 
Horizons Television, which special-
izes in documentary, educational and 
promotional video production, and has 
served as a trustee for several organiza-
tions, including the Virginia Institute for 
Public Policy, Radio America and the 
National Mental Health Association.

What if hate speech was outlawed?

illustration by GREG GROESCH
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By Dr. Deborah De Sousa Owens

My first summer in 
America was during the 
country’s bicentennial. 
I was only 12 years old, 
but I can still remem-
ber going to a July 4th 

parade with my aunt and uncle. At the 
time, it was almost too much for a young 
girl from Panama to understand. But I did 
know I was witnessing the celebration 
of something awe-inspiring. And I was 
aware that my new home was a beacon of 
freedom for the world.

Nearly 25 years later, I finally became 
an American citizen. By then, I under-
stood much more than I had all those 
years before. I knew what it meant for my 
parents to send their daughters away to 
the land of opportunity. And I had done 
my best to make them proud.

At my citizenship ceremony, I spoke 
about the honor and privilege I felt in 
becoming an American. The ceremony 

was held in September 2000, just weeks 
before a major election. In my speech, I 
explained why I was so excited about the 
chance to exercise my rights as a citizen 
for the first time: “Last year, I decided 
that it was time to become a citizen. I 
have issues dear to my heart, particularly 
education. So, I wanted to vote. This No-
vember 7th is the first election of the new 
decade, new century, new millennium, 
and I wanted to be a part of it.”

For me, voting would be the truest 
expression of what it means to be an 
American. Even as a child, I’d thought 
about how America stood for freedom: 
freedom from poverty, freedom to learn, 
and the freedom to dream. Now I was 
going to participate in that process and 
(in my own small way) help spread free-
dom in the world.

Somewhere between the day I gave 
my citizenship speech and the writing of 
this article, our country turned its back 
on freedom. And it happened so qui-
etly that many of us didn’t realize what 
had changed until we found ourselves 
shunned, mocked, sued, marginalized 
or intimidated into silence by those who 
disagreed with us.

In recent years, it seems as though 
the freedom of speech and diversity of 
thought that we once prided ourselves on 
has turned into, “freedom of speech for 
me, but not for thee.”

Good people — ordinary Americans 
who are trying to live their own dreams 
— are targeted by bullies who seek to 
shut them up, run them out of business or 
otherwise ruin them — just because they 
hold different political beliefs.

Gone is the idea that there is value to 

be found in ideological diversity. Instead, 
we see organizations like CRTX and 
Susan B. Anthony List (groups that are 
well within the mainstream of Ameri-
can politics and have no questionable 
affiliations of any kind) labeled as “hate 
groups” by leftists seeking to shut down 
anyone who doesn’t agree with their radi-
cal agenda.

I can’t understand what happened to 
the America that inspired me back when I 
was a little girl. It wasn’t all that long ago 
that I contributed my citizenship speech 
to a compilation of essays about the his-
tory of the America’s fight for freedom (in 
faith, speech, civil rights and more). The 
following is an excerpt from my essay, 
“Freedom to Be,” which was published in 
the book “Freedom” in February 2008.

During our first summer, America 
celebrated its 200th birthday on July 
4, 1976. I remember my aunt and uncle 
taking us to the parade, which was so 
spectacular to see. I was in awe. I did not 
comprehend the meaning of that day 
until years later. What I now understand 
is that America was liberated and set free 
from a monarchy that ruled her. Because 
she was freed, she now extends free-
dom to persons from around the world. 
She opened her arms and received my 
sister and me 31 years ago, and I showed 
my gratitude by pledging to become an 
American citizen on September 22, 2000. 
I do not take what she offers for granted. 
Since that day, every time there is an elec-
tion, I vote. I vote because it is important 
to keep America free from tyranny and 
everything else that seeks to destroy what 
she stands for. Freedom to me is America. 
She allows you the freedom to be!

 In the Forward to the book, Dr. 
Benjamin Hooks — himself a noted civil 
rights activist — spoke of how “elated” he 
was to participate in a book where blacks 
and whites came together to write about 
freedom: “This book was written to tell 
what I believe to be an important story 
of tearing down walls and breaking down 
barriers from each contributing author’s 
perspective. Each come from different 
backgrounds, each has his or her own 
unique story to tell, which I am sure you 
will find inspirational.”

Dr. Hooks meant that there was 
something valuable to be gained by an 
enterprise where people were willing to 
share and accept different points of view 
in pursuit of greater freedom. The key 
was knowing we all wanted to make this 
country better.

If we do not reverse course and begin 
treating different views with respect and 
dignity (rather than name-calling and 
contempt), we will lose the freedom that 
makes our country great. And that will 
destroy the dream that is America.

Deborah De Sousa Owens, Ed.D., is 
Founder and President of Education for 
All whose mission is to advocate for K-12 
students, especially those living in low-
income and urban areas. She also leads 
the education department for the Coalition 
of African American Pastors. In addition, 
Dr. Owens is on the staff of the College of 
Education Department at the University 
of Las Vegas, Nevada. Dr. Owens is an 
author, lecturer and education consultant. 
For more information on Dr. Owens, please 
e-mail dbowens@missioneducation.org.

A naturalized citizen’s reflections  
on free speech in 2017

By Josh Blackman

Pay very close attention to what 
today’s college students think and do 
because today’s college students will 
become tomorrow’s lawyers and the 
next generation’s politicians and judges. 
This is especially true for the First 
Amendment. If students are taught that 
offensive speech should be censored 
and controversial speakers should be 
heckled, then the freedom of expres-
sion for the future stands on very shaky 
grounds. This ominous future can be 
avoided. Students must be taught that 

speech ought to be protected, no matter 
offensive it is. The answer to unpopular 
speakers is not interruption, but interac-
tion. Use arguments to respond and 
counterprotest, but do not stop a speech 
in its tracks. All of these sentiments are 
easy enough to articulate, but teachers 
and professors have the front-line re-
sponsibility to make sure these precepts 
are embraced. The Supreme Court’s 
recent decision in Matal v. Tam provides 
a case study of how these lessons can be 
taught.

An Asian-American dance-rock 
band sought to trademark its name, 

“The Slants.” The lead singer of the 
band, Simon Tam, chose this name to 
“reclaim” and “take ownership” of racial 
stereotypes. Nonetheless, the govern-
ment rejected the application because 
the term “slants” was a derogatory term 
for persons of Asian descent. The Patent 
& Trademark Office justified its deci-
sion, in part, because “several bloggers 
and commenters to articles on the band 
have indicated that they find the term 
and the applied-for mark offensive.” 
While this sort of reasoning would pass 

College students should learn from the 
Supreme Court: Free speech protects everyone

» see BLACKMAN | C23
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By Dr. John Samples

Autumn brings another 
host of freshmen to their 
respective universities to 
grapple with unfamiliar 
and often deeply challeng-
ing ideas. While college 

campuses have increasingly become 
fraught fronts in our nation’s totalizing 
culture war, American parents trust that 
a high school education has equipped 
their children with all the civic knowl-
edge required to engage responsibly 
with a world of new — and sometimes 
deeply offensive — ideas.

Such trust is unwarranted. College 
students often seem uncomfortable with, 
if not hostile to, unorthodox ideas, yet the 
crisis of free speech does not begin at the 
university. A 2016 survey of high school 
teachers and students found that only 45 
percent of students agreed that “People 
should be allowed to say what they want 
in public, even if it is offensive to others,” 
and only 43 percent concurred with the 
statement that “People should be allowed 
to say what they want on social media, 
even if it is offensive to others.” A scant 
majority of teachers would allow these 
forms of offensive speech.

Such opinions contravene free speech. 
Americans have a right to say what they 
please, even if it’s offensive. First Amend-
ment expert Jeffrey Herbst notes that 
young people appear to have a different 
understanding of free speech that is essen-
tially “the right to non-offensive speech.” 
Mr. Herbst thinks elementary and high 

schools inculcate a respect for diversity 
understood as “Don’t say things that could 
hurt others.”

That’s good advice for life, but not for 
constitutional law. Most people find some 
political expression objectionable. Recog-
nizing an “offensive speech” exception to 
the First Amendment would prohibit a lot 
of valuable speech.

Kids learn from experience as well as 
from books, and their experiences all too 
often suggest that order trumps freedom. 
A half century ago, the Supreme Court 

recognized that “students do not shed 
their constitutional rights to freedom of 
speech or expression at the schoolhouse 
gate.” The Court ruled that several young 
Iowans could not be punished by their 
principal for wearing a black armband to 
protest the Vietnam War.

But the Court only offered protec-
tion to nondisruptive speech, a category 
that subsequent courts have shrunk to 
include only the most milquetoast of ex-
pressions. Students have faced punish-
ment for wearing clothing celebrating the 

United States Marine Corps, questioning 
President George W. Bush’s fitness for of-
fice, proclaiming that “Black Lives Matter,” 
and bearing an image of Old Glory. All 
were prohibited because printed images or 
words could provoke disruptive conversa-
tions between students.

High schools also have nearly unlimited 
power to censor student speech that is or 
appears to be sponsored by the school. 
School officials can control the output of 
student newspapers and student election 
campaign materials. This power is wielded 

to ensure that student papers and elec-
tions are completely free of the sorts of 
controversies common in their real-world 
equivalents, grossly limiting the value of 
these exercises.

School administrators have exercised 
prior restraint over school newspaper 
articles concerning student drug use, teen 
pregnancy and the dismissal of favored 
teachers. In one particularly egregious 
case, a student paper was shut down in its 
entirety for reporting on the death of a stu-
dent injured in a school wrestling match. 

Anything that might provoke uncomfort-
able discussion between students, teach-
ers and parents — or might diminish the 
school’s reputation — seems fair game for 
censorship. Student electoral speech faces 
similarly arbitrary restrictions, appeals to 
religion — even in jest — are prohibited, 
and candidates have been barred from run-
ning due to extracurricular Facebook posts 
critical of school administrators.

High schools have a higher purpose 
than occupying the time of young people 
and keeping them out of trouble. We re-
quire our children to attend school because 
we expect the experience to cultivate the 
sorts of values required to be good demo-
cratic citizens. We encourage students to 
publish newspapers and hold elections not 
because they are enjoyable, but because 
we believe that these activities will pre-
pare them to publish real newspapers and 
participate in actual elections. In school, 
as in life, such lessons can be disruptive to 
teachers and objectionable to fellow stu-
dents. Avoiding both disorder and offense 
has fostered a generation at best indifferent 
to vital constitutional values.

Students who are taught that they can-
not be trusted to express themselves freely 
as high school seniors are unlikely to 
drastically change their expectations upon 
becoming college freshmen. Teenagers 
told that quietude born of censorship is 
preferable to uncomfortable debate will 
not develop the ability to engage respon-
sibly with perspectives they find offensive, 
and are likely to embrace censorship, the 
preferred tactic of adults with power over 
their lives. Those concerned by the state 
of free speech on college campuses should 
look to the dismal state of free expression 
in American high schools, where students 
are routinely treated to a multiyear lesson 
in the value of quashing expression.

John Samples, Ph.D., is Vice President 
and Publisher at the Cato Institute, where 
he oversees the Cato Institute Press.

Misconceptions about free 
speech begin before college

for standard operating procedures on 
many college campuses — shut down 
speech that is deemed “offensive” — the 
Supreme Court disagreed. Unanimously.

All eight Justices ruled in favor of 
The Slants. (The case was argued before 
Justice Neil M. Gorsuch joined the 
bench.) Three decades ago, the Supreme 
Court ruled that a flag-burning ban is 
unconstitutional: “If there is a bedrock 
principle underlying the First Amend-
ment, it is that the government may not 

prohibit the expression of an idea simply 
because society finds the idea itself of-
fensive or disagreeable.” Justice Samuel 
A. Alito, Jr.’s opinion in Matal v. Tam 
reaffirmed this important maxim. The 
mere fact that The Slants sought a trade-
mark does not give the government the 
power to pick and choose which speech 
is worthwhile of protection. Otherwise, 
Justice Alito explained, “government 
could silence or muffle the expression of 
disfavored viewpoints.”

Justice Anthony M. Kennedy’s opin-
ion went even further. He explained 
the government cannot stifle speech 
because some bloggers were bothered 

by the name. The government, Justice 
Kennedy noted, cannot tie “censorship 
to the reaction of the speaker’s audi-
ence.” Allowing a heckler’s veto would 
permit the government to “remove 
certain ideas or perspectives from a 
broader debate.” This danger is height-
ened, Justice Kennedy continued, “if the 
ideas or perspectives are ones a particu-
lar audience might think offensive, at 
least at first hearing.” And, in a lecture to 
students nationwide who heckle speak-
ers they deem offensive, the often-swing 
Justice Kennedy offered this lesson: 
“Initial reaction may prompt further 
reflection, leading to a more reasoned, 

more tolerant position.” In other words, 
listen; you just might learn something. 
Interruption ends the debate. Interaction 
promotes tolerance.

Professors and students alike should 
embrace the Supreme Court’s unani-
mous decision. The First Amendment 
should not be a right-left issue. Everyone 
benefits from the robust protection of 
free expression.

Josh Blackman is an Associate Profes-
sor of Law at the South Texas College 
of Law Houston, President and Co-
Founder of The Harlan Institute and an 
Adjunct Scholar at the Cato Institute.

BLACKMAN
From page C22
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Over the last 12 years, The Constitutional Sources Project (www.ConSource.org) has connected hundreds of thousands of 
American citizens of all ages to our nation’s constitutional history by creating a comprehensive, easily searchable, fully-indexed, 
and freely accessible digital library of historical sources related to the creation, ratifi cation, and amendment of the United States 
Constitution. Our team not only curates important digital collections of historical materials, but also creates research reports 
and educational resources to meet the specifi c needs of scholars and authors, legal practitioners and government offi cials, 
educators and students, journalists and the general public.

CURRENT CONSOURCE COLLECTIONS

• The Constitution, Bill of Rights, and Amendments 11 – 27

• Precursors to the Constitution (including the Declaration of Independence, Articles of Confederation and Mayfl ower Compact, 
Magna Carta and English Bill of Rights)

• Colonial charters and state constitutions before 1787

• The Federalist Papers

• Anti-Federalist and Pro-Federalist Papers

• Constitutional Convention Records, 
including James Madison’s Notes of 
the Constitutional Convention and 
other records of the proceedings in 
Convention.

• Select correspondences between delegates 
to the Constitutional Convention

• Selections from 10 state ratifying 
conventions

• The legislative history of the Bill of Rights

• 55 infl uential political sermons

• Correspondence and papers of George Mason

SELECTED EDUCATIONAL PROGRAMS

• PrimarySource – ConSource’s Executive Director demonstrates to educators how to use the ConSource digital library in the 
classroom. Staff members also develop educational materials – like our popular “U.S. Constitution for Kids” – and work 
one-on-one with educators to integrate primary source materials in to existing classroom lesson plans and materials. 

• Virtual Supreme Court Competition – partnership with The Harlan Institute – The competition offers teams of two high 
school students the opportunity to research contemporary constitutional law issues, use primary source documents in 
constructing a legal argument, write persuasive appellate briefs, argue against other students through Google Video chats, 
and try to persuade a panel of esteemed attorneys during oral argument that their side is correct. 

• Constitution Crash Course – half or full day crash course exploring the text, structure and history of the U.S. Constitution. 
Email info@consource.org if you are interested in this crash course.

• Choosing to Make a Nation: Interactive Lessons on the Revolution, Constitution, and Bill of Rights developed by award 
winning author and scholar Ray Raphael.

• Annual Constitution Day Celebration(s)

Interestedin learning more? Visit www.ConSource.org
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