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DEFENCE

References in this Defence are to paragraphs in the Particulars of Claim unless otherwise
stated.

Introduction

1. Save that it is admitted that the Second and Third Claimants are hosting
infrastructure companies based in the Netherlands and Cyprus respectively, no
admissions are made as to paragraphs 1 and 2.

2. Paragraphs 3-5 are admitted.
3. Orbis was founded in 2009 by the Second Defendant and Christopher Burrows.

4. The Second Defendant and Christopher Burrows were formerly senior and
experienced Crown servants in the Foreign and Commonwealth Office.

5. Sir Andrew Wood GCMG was the British Ambassador to Moscow between 1995 and
2000. He is an Associate Fellow of the Russia and Eurasia Programme at the Royal
Institute for International Affairs at Chatham House. He is also an Associate of Orbis.



6.

Fusion GPS (“Fusion”) is a consultancy based in Washington DC providing research,
strategic intelligence and due diligence services to clients.

Prior to the events in issue in this case the Defendants had developed a working
relationship with Fusion over a number of years.

At all material times Fusion was subject to an obligation not to disclose to third
parties confidential intelligence material provided to it by the Defendants in the
course of that working relationship without the agreement of the Defendants.

The pre-election memoranda

10.

11.

Between June and early November 2016 Orbis was engaged by Fusion to prepare a
series of confidential memoranda based on intelligence concerning Russian efforts to
influence the US Presidential election process and links between Russia and Donald
Trump.

The Defendants produced sixteen such memoranda. These will be referred to for
convenience as “the pre-election memoranda®, having been prepared before the
2016 US Presidential election. The last one was produced in the latter part of
October 2016. None were produced in November 2016. None of the pre-election
memoranda contained any reference to, or intelligence about, the Claimants.

As an Associate of Orbis, Sir Andrew Wood was aware of the Second Defendant’s
intelligence gathering for the pre-election memoranda.

Senator John McCain

12.

13.

14.

Senator John McCain is the Chair of the US Senate Armed Services Committee and
a member of the US Senate Committee on Homeland Security and Governmental
Affairs.

David Kramer is a former US State Department civil servant and was US Assistant
Secretary of State for Democracy, Human Rights, and Labor from 2008 to 2009. He
is the Senior Director for Human Rights and Human Freedoms at Senator McCain’s
Institute for International Leadership.

After the election of Donald Trump as the 45" President of the United States on 8
November 2016, Sir Andrew Wood met Mr Kramer and Senator McCain. As a resuilt
of their discussions Sir Andrew arranged for the Second Defendant to meet Mr
Kramer, as the representative of Senator McCain, in order to show him the pre-
election memoranda on a confidential basis.



15. The meeting between the Second Defendant and Mr Kramer took place on 28
November 2016 in Surrey. Mr Kramer told the Second Defendant that the intelligence
he had gathered raised issues of potential national security importance.

16. An arrangement was then made upon Mr Kramer’s return to Washington for Fusion
to provide Sen. McCain with hard copies of the pre-election memoranda on a
confidential basis via Mr Kramer.

17. On behalf of Sen McCain, Mr Kramer requested to be provided with any further
intelligence gathered by the Defendants about alleged Russian interference in the US
Presidential election.

The confidential December memorandum

18. The Defendants continued to receive unsolicited intelligence on the matters covered
by the pre-election memoranda after the US Presidential election and the conclusion
of the assignment for Fusion.

19. After receiving some such intelligence the Second Defendant prepared the
confidential December memorandum, referred to at paragraph 8.1, on his own
initiative on or around 13 December 2016.

20. The Defendants considered, correctly, that the raw intelligence in the December
memorandum:

a. was of considerable importance in relation to alleged Russian interference in
the US Presidential election;

b. had implications for the national security of the US and the UK; and

¢. needed to be analysed and further investigated/verified.

21. Accordingly the Second Defendant provided a copy of the December memorandum
to:

a. A senior UK government national security official acting in his official capacity,
on a confidential basis in hard copy form; and

b. Fusion, by enciphered email with an instruction to Fusion to provide a hard
copy to Sen. McCain via Mr Kramer.

Liability for the publication complained of

22. Save that it is admitted that the words complained of and set out therein were
contained in the confidential December memorandum, paragraph 6 is denied.



23.

24.

25.

26.

27.

28.

29.

30.

31.

It is denied that in their natural and ordinary meaning, in their proper context, the
words complained of bore or were capable of bearing the meaning pleaded at
paragraph 7.

Read in context the natural and ordinary meaning of the words complained of was
that there were grounds to investigate whether the Claimants had been coerced by
Russia into hacking the computers used by the US Democratic Party leadership,
transmitting viruses, planting bugs, stealing data and conducting altering operations.

Save insofar as it is admitted above paragraph 8.1 is denied.

The first sentence of paragraph 8.2 is noted. This is understandable. The contents of
the December memorandum were highly sensitive and the Defendants only
disseminated copies of it in strict confidence as aforesaid.

The remainder of paragraph 8.2 is, in the premises, denied in its entirety.
Sub-paragraphs 8.2.1, 8.2.2 and 8.2.4 are admitted.

As to sub-paragraph 8.2.3:

a. In so far as this sub-paragraph refers to the pre-election memoranda:

i. The first sentence is too vague for the Defendants to plead to in any
meaningful way;

ii. The second sentence is denied;
b. In so far as it refers to the confidential December memorandum:

i. The first sentence is again too vague for the Defendants to plead to in
any meaningful way. The December memorandum was provided to
the recipients identified above so that that the information in it was
known to the United States and United Kingdom governments at a
high level by persons with responsibility for national security;

ii. The second sentence is denied.

The first sentence of sub-paragraph 8.2.5 is noted. The Defendants did not, however,
provide any of the pre-election memoranda to media organizations or journalists. Nor
did they authorize anyone to do so. Nor did they provide the confidential December
memorandum to media organizations or journalists. Nor did they authorize anyone to
do so.

The second sentence of sub-paragraph 8.2.5 is denied.



32.

33.

34.

35.

Save that it is admitted that the Second Defendant gave off the record briefings to a
small number of journalists about the pre-election memoranda in late
summer/autumn 2016, sub-paragraph 8.2.6 is denied.

Paragraph 8.3 is admitted but liability for such publication resides with BuzzFeed.
No admissions are made as to paragraph 8.4.

Paragraph 8.5 is denied. The Defendants are not liable for publication by BuzzFeed.

Qualified privilege

36.

37.

38.

39.

Further or in the alternative, the confidential December memorandum was published
by the Defendants, as pleaded at paragraph 21 above, in good faith, on an occasion
of qualified privilege.

In the circumstances set out above the Defendants were under a duty to pass the
information in the December memorandum to the senior UK government national
security official and Sen. McCain so that it was known to the United Kingdom and
United States governments at a high level by persons with responsibility for national
security. These recipients had a corresponding duty or interest to receive it in their
capacities as senior representatives of those governments with such responsibilities.

The incidental publications to Fusion and Mr Kramer were reasonable as a means of
bringing this sensitive document securely to the attention of Sen. McCain.

The Defendants did not publish the December memorandum to any of the said
recipients with the intention it should be republished to the world at large nor did they
ask any of them to republish the December memorandum to others. If any of the
recipients did so with the result that it was published to the world at large the
Defendants, in the circumstances, retain the protection of qualified privilege.

Harm

40.

In relation to paragraph 9, it is admitted that publication of the words complained of
by BuzzFeed (or any subsequent internet republication of those words by third
parties) was likely to cause serious harm to the reputation of the First Claimant. Save
as aforesaid, paragraph 9 is not admitted. In particular, it is not admitted that the
publication of the words complained of by BuzzFeed (or any such subsequent
republication) has caused serious financial loss to any of the Claimants or that it is
likely to do so in future. The Claimants are required to prove the existence and extent
of any past financial loss and/or any likely future financial loss caused by the
publication of the words complained of.



41.

42.

43.

44.

45.

46.

Paragraph 10 is noted. It is not admitted that the law of each of the jurisdictions in the
European Union in which the words complained of were published was and is, so far
as material, the same as the law of England and Wales.

In relation to paragraph 11:
a. Paragraphs 23 and 24 above are repeated and sub-paragraph 11.1 is denied;

b. Sub-paragraph 11.2 is admitted but it is denied that the Defendants published
or caused the publication of the words complained of extremely widely;

c. Sub-paragraph 11.3 is not admitted;
The first sentence of paragraph 12 is not admitted.

In relation to the second sentence of paragraph 12, it is denied that the Claimants
are entitled to claim damages, whether aggravated or otherwise, against the
Defendants as opposed to BuzzFeed.

In relation to paragraphs 12.1 and 12.2, it is admitted that the Defendants did not
contact the Claimants prior to the publication of the words complained of by
BuzzFeed. In light of the matters pleaded above the Defendants had no reason to
contact the Claimants in relation to the publication of the December memorandum by
BuzzFeed.

Paragraph 12.3 is denied. The First, Second and Third Claimants sent a letter before
action to the Defendants on 23 January 2017. The Defendants acknowledged receipt
of the letter before action through a letter from their former solicitors, Schillings, on 30
January 2017. The Defendants then provided a detailed response to the letter before
action four days later on 3 February 2017. The Defendants pointed out that the
Claimants’ letter before action did not meet the requirements contained in the Pre-
Action Protocol for Defamation. In particular the letter before action:

a. stated that McDermott Will & Emery were instructed by “affiliates” of the
Second and Third Defendants, but did not provide the names or any details of
those “affiliates’. Nor did it state whether McDermott Will & Emery were
instructed by the Fourth Claimant;

b. did not identify the particular publication(s) that were the subject of the
prospective claim, contrary to paragraph 3.2 of the Pre-Action Protocol for
Defamation;

c. did not identify the meaning that the First to Third Claimants attributed to the
words complained of, contrary to paragraph 3.3 of the Pre-Action Protocol for

Defamation.

The Defendants therefore requested the Claimants to provide the necessary
information in order to enable the Defendants to provide a full response to the

6



proposed claim. Notwithstanding the fact that the Defendants provided a detailed
response to the Claimants’ letter before action within 11 days of that letter being sent,
and notwithstanding the numerous deficiencies in the letter before action, on 3
February 2017 the Claimants issued and served proceedings on the Defendants. In
the circumstances, the Claimants’ decision to issue proceedings less than two weeks
after the letter before action was precipitous, incompatible with the overriding
objective in the Civil Procedure Rules, and breached the requirements of the Pre-
action Protocol for Defamation.

47. It is denied that the Claimants are entitled to an injunction against the Defendants as
pleaded in paragraph 13 of the Particulars of Claim or at all.

GAVIN MILLAR Q.C.

EDWARD CRAVEN

STATEMENT OF TRUTH

The Defendants believe that the facts set out in these Particulars of Claim are true.

Signed: W

Christopher Steele
Position: Director, Orbis Business Intelligence Ltd
Date: 03 April 2017
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